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tion to refute the charge, many Congressional
offices are still recelving such communica-
tions.

The one-page circular points out, truth-
Tully, that Social Security retirement benefits
are fixed by law and that the Social Security
Administration “has no discretionary powers
to alter the amount.” However, it adds:

“There is a bill before Congress that would
destroy the Social Security Act and channel
the money you have pald, and will in the
future, into welfare programs with the ad-
ministrator empowered to determine what
retirement benefit, if any, you would receive,
based on his determination of your need.

“If, in his opinion, you did not need it, he
could reduce the amount or deny you en-
tirely”.

The circular says “only a flood of mail
from all over the country will stop this out-
right steal.” It suggests “letters and cards
written in longhand, signed with your name
and address,” as the most effective. The origin
of the circular is unknown.

It then gives the names of Representatives
and Senators from the state in which each
circular is distributed.

Actually, House Bill 5710 was the original
version of the Johnson Administration’s bill
for an across-the-board increase in Old Age,
Survivors and Disability benefits and various
other changes in the Soclal Security Act.

The measure was revised extensively by the
House Ways and Means Committee, which
even changed its number to 12080. Neither
the original version nor the final text signed
by President Johnson last Jan. 2 called for
alteration of the law’'s basic prineiples, as
charged by the anonymous circular,

Under the final version, as under House
Bill 5710, a worker’s right to benefits and the
amount of his benefits continue to be based
on his record of work under Social Security.
Benefits are still pald as a matter of earned
right without any test of need.

At one point last June, so many inquiries
were recelved from other members of Con-
gress by Representative Wilbur D, Mills of
Arkansas, chairman of the Ways and Means
Committee, that he drafted a form letter to
assure prompt replies.

In it, he characterized charges in the cir-
cular as “a complete misrepresentation” of
the bill's provisions.
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THE POLITICS OF COERCION

HON. DEL CLAWSON

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES
Wednesday, May 8, 1968

Mr. DEL CLAWSON. Mr. Speaker, the
generation gap may not be as wide as
sometimes assumed. There is a distinct
resemblance between the tactics em-
ployed by students leading the spate of
violent demonstrations gripping our uni-
versities and some “protesters” further
along in years. There are the same angry
threats, the same strident demands.
Under unanimous consent, the following
editorial which appeared in the Los
Angeles Times of May 3 commenting on
the destructive nature of “political co-
ercion” is hereby included in the RECORD:

THE PoLITICS OF COERCION

Politics, which involves getting things

done, is by definition activist. But what has
been taking place recently on the campuses
of the nation’'s colleges and universities has
not been simply politics to promote legiti-
mate change,
" Instead we have been seeing what might
be called the politics of coercion, a process
which, however rationalized, is inescapably
totalitarian in methods and goals.

One of the ugliest manifestations of these
direct efforts at physical intimidation aimed
at imposing the will of a tiny but well-
organized minority on the majority has come
at Columbia University, where a few hun-
dred students supported by some off-campus
sympathizers succeeded in paralyzing the
functioning of an entire campus.

For a time it appeared that the young au-
thoritarian clique, which early made clear
its refusal to reason or compromise with its
proclalmed antagonists in the university ad-
ministration, had been soundly rejected by
other students and by a responsible faculty.

But then the fractional minority was able,
by giving university administrators no other
choice, to provoke what it had sought from
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the beginning, a major confrontation with
“the system.”

Irrationally, the tide of opinion shifted.

When after days of delay, police were sum-
moned to Columbia so that the legitimate
business of the university could go forward,
a counter-reaction among students and
faculty was evoked that probably surpassed
the greatest expectations of those young mili-
tants whose gulding dictum is Mao Tse-
tung's idea that the way to learn revolution
is by making revolution.

Almost immediately, the lllegal and obscene
excesses of the radical few were forgotten in
an unreasonable explosion of horror at the
intervention—not necessarily the actions—
of the police.

Now we find escalating calls for the resig-
nations of university authorities, support for
the basic demand of the student lawbreakers
that they not be punished for their crimes,
and threats of continuing and larger efforts
to permit an anti-democratic handful to
dictate the operations of the university.

That these views are being given voice by
a fairly large number of students is discour-
aging; that they are also being supported by
some supposedly responsible faculty mem-
bers is virtually incomprehensible.

The politics of totalitarian minority coer-
cion may yet triumph at Columbia, as earlier
it has elsewhere, with an exemplary effect
that is all too clear. Just the other day at
San Francisco State College, for example, a
handful of students and nonstudents sought
through actual physical intimidation to by-
pass legitimate channels and force impossible
action on its narrow demands. Each unpun-
ished transgression unquestionably has a
multiplying effect.

Grievances, to be sure, differ from campus
to campus, and in some cases may be well-
founded. In no case, however, can recourse
to carefully planned coercion be tolerated, or
allowed to go unpunished.

Those among the majority student body
and especially the faculty who would com-
promise or dissimulate on this issue—let
there be no mistaking it—contribute in-
escapably to a process that can only lead to
the destruction of their university as an in-
tellectual center and as a source of freedom
in the world.

That is a high price indeed to pay for the
emotions of the moment.

SENATE—Thursday, May 9, 1968

The Senate met at 11 a.m., on the ex-
piration of the recess, and was called to
order by the Acting President pro tem-
pore (Mr. METCALF).

The Chaplain, Rev. Frederick Brown
Harris, D.D., offered the following
prayer:

Eternal God, Father of our spirits, with
a faith that will not shrink though
pressed by every foe, we would this day
climb the altar steps which lead through
darkness up to Thee. For our greatest
need is of Thee.

In the crises of our times join us with
those who, across the waste and wilder-
ness of human hate and need, preparing
the way of the Lord, throw up a high-
way for our God.

With minds burdened for the Nation
and for the world, we turn to Thee in this
bafiling hour, praying that in this fear-
haunted earth the flame of our faith may
not grow dim.

We would share that sacred fire until
tyranny everywhere is consumed and
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thus all the nations of the earth be
blessed.
We ask it in the name of the dear Re-
iene’!lmer. who is the light of the world.
en.

THE JOURNAL

Mr. MANSFIELD, Mr. President, I
ask unanimous consent that the Journal
of the proceedings of Wednesday, May 8,
1968, be approved.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

MESSAGE FROM THE HOUSE—
ENROLLED BILLS SIGNED

A message from the House of Repre-
sentatives by Mr. Hackney, one of its
reading clerks, announced that the
Speaker had affixed his signature to the
following enrolled bills:

S.948. An act for the rellef of Seaman
Eugene Markovitz, U.S, Navy;

5.1147. An act for the relief of Mariana
Mantzios;

S5.1180. An act for the relief of Ana Ja-
calne;

3, 1395. An act for the relief of Dr. Bran-
dia Don (nee Praschnik);

8. 1406. An act for the relief of Dr. Jorge
Mestas;

S.1483. An act for the relief of Dr. Pedro
Lopez Garcia;

S.1490. An act for the rellef of Yang Ok
Yoo (Maria Margurita);

S.1828. An act for the relief of Susan Eliz-
abeth (Cho) Long;

S.1829. An act for the relief of Lisa Marie
(Kim) Long;

S.1809. An act to provide for the striking
of medals in commemoration of the 100th
anniversary of the completion of the first
transcontinental railroad;

S.1918. An act for the relief of Dr. Gabriel
Gomez del Rlo;

S.1968. An act for the relief of Dr. Jose
Ernesto Garecia y Tojar;

8. 2005. An act for the relief of Dr. Anacleto
C. Fernandez;

8.2022. An act for the relief of Dr. Mario
Jose Remirez DeEstenoz;
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S.2023. An act for the relief of Virgilio A.
Arango, M.D.;

5. 2078. An act for the relief of Dr. Alberto
De Jongh;

8.2132. An act for the relief of Dr. Robert
L. Cespedes;

S.2139. An act for the relief of Dr. Angel
Trejo Padron;

£5.2149. An act for the relief of Dr. Jose J.
Guijarro;

8.2176. An act for the relief of Dr. Edgar
Reinaldo Nunez Baez;

S.2193. An act for the relief of Dr. Alfredo
Jesus Gongzalez;

8.2256. An act for the relief of Dr. Mar-
garita Lorigados;

S.2285. An act for the relief of Gordon
Shih Gum Lee;

5.2301. An act for the relief of Dr. Fran-
cisco Guillermo Gomez-Inguanzo,

S.2381. An act for the relief of Dr. Jesus
Adalberto Quevedo-Avila;

5.2403. An act for the relief of Dr. Teobaldo
Cuervo-Castillo;

S. 2404, An act for the relief of Dr. Heri-
berto Jose Hernandez-Suarez; and

S. 2489. An act for the relief of Dr. Jesus
Jose Eduardo Garcia.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Montana is recognized for 15
minutes.

Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum, the
time to be taken out of the time allocated
to me.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

TAX INCREASE AND BUDGET
REDUCTION PROPOSALS

Mr. MANSFIELD. Mr. President, the
conferees of both Houses have evidently
agreed on a 10-percent surcharge on
income tax for those having an income
of $5,000 or more, and also on a $6
billion reduction in Federal expendi-
tures for the next fiscal year. I would
hope that before the conferees reached
final agreement on this matter, they
would furnish the membership of both
Houses with a bill of particulars as to
where they think these reductions
should be applied.

As the Senate is aware, the President
has said that he would be willing to
accept a $4 billion reduction in expendi-
tures—though reluctantly—but that if
the cut went to $6 billion, grave diffi-
culties would be created. I assume that
what he would have to consider in the
latter case would be appropriations deal-
ing with the most difficult social prob-
lems which affect urban centers, and
also public works projects under the
Jurisdiction of the Bureau of Reclama-
tion and the Corps of Engineers. The
latter would affect almost every State in
the Union; the former would affect al-
most every city in the Nation.

I myself have suggested where I think
expenditures ought to be cut or reduced.
For the Recorp I will state them again:
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I have said that an area which could—
and should—be given the most serious
consideration is the research and de-
velopment program of the Department
of Defense, for which almost $8 billion
was authorized a few weeks ago, an
amount 10 percent above the amount
of last year. This program operates un-
der a division of the Department of De-
fense having contracts with individuals,
corporations, universities, and the like,
and covers such subjects as population
control. It has included, also, such sub-
jects as Camelot—a social science
study—civic projects in Korea, social
behavior studies elsewhere, and others
numbering not into the hundreds but
into the thousands, even millions, of
dollars.

I also stated that I anticipated, as was
the case over the last several years,
that there would be further cuts in
foreign aid this year.

I also mentioned the space program.
In my opinion, it could stand some re-
duction and thus provide for the needs of
the people living on this planet and in
this country rather than enable us to
be the first to reach the moon.

Then I said there was the possibility
of a reduction in public works, and also
the possibility of a sharp reduction in
the 600,000 troops and dependents who
now comprise U.S. forces in Western
Europe at a cost, I understand, in excess
of $2.5 billion a year.

Another potential area is the field of
defense expenditures in relation to Viet-
nam—when and if deescalation takes
place and there is a possibility of an
honorable settlement; but not, however,
so long as the need is apparent for the
protection of our men who are sta-
tioned there in the carrying out of policy.

Also, I see no reason why the luxury
taxes which were removed only a few
years ago should not be reinstituted.

I see no reason why we should not
consider the raising of corporate in-
come tax from the present level of 48
percent to the old level of a few years
ago—>52 percent—because, as I read the
Wall Street Journal, the profits of most
corporations this year are much im-
proved compared with last year—and
last year the earnings were not pea-
nuts.

These are some categories which I
believe should be considered.

Also, if need be, regulation W could
be restored so as to circumscribe con-
sumer credit buying, which at this time
totals, I understand, in excess of $115
billion and is sharply increasing. I believe
that figure is conservative.

If the economy is in such dire straits,
consideration should be given to the re-
imposition of wage and price controls.

Mr. President, I must say that any one
Senator cannot and should not make this
decision. It is up to the committees which
represent the rest of us, in their wisdom,
to provide a bill of particulars. They
should specify—for the consideration of
the two Houses—where, how, and when
the cuts in expenditures should be made.

If we do not face up to this responsi-
bility, which is basically ours, it will
mean that we are throwing the burden
to the President and placing on him an
additional responsibility, one that is
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rightfully ours. If we continue to oper-
ate on this basis merely because the job
is difficult and unpleasant, we should
make no complaints about centralization
of power in the White House or in the
hands of the President. In my opinion,
such centralization is the natural result
of a failure on our part to live up to the
responsibilities which are ours under the
Constitution.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MORTON. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HorvrinGs in the chair). Without objec-
tion, it is so ordered.

Under the previous order the Senator
frtcém Kentucky is recognized for 15 min-
utes.

THE NATIONAL DIVIDEND PLAN

Mr. MORTON. Mr. President, it is be-
coming more and more evident that we
must develop a fresh, new philosophy of
economic opportunity if we are to suc-
cessfully solve the many serious prob-
lems confronting our Nation today.

This need has grown over the years as
the complexity of our society has in-
creased. Having served on the Senate
Finance Committee for many years, I
have become deeply concerned and dis-
turbed by current trends in our economic
machinery.

The problems of fiscal stability, pover-
ty and welfare in a land of abundance,
economic thrust for our free enterprise
system and equal opportunity for all seg-
ments of our population have become
more pronounced. I recently had an op-
portunity to study in some depth a most
interesting and intriguing proposal
which challenges each of us to study and
consideration as a possible solution.

There is much convineing evidence at
hand that we can no longer delay in
coming to grips with the problems
through bold, imaginative action.

For example, the stock market has been
going up and down like a yoyo, because
prices have been entirely dependent on
speculation, instead of the stability of
earnings.

Our balance-of-payments deficit in-
creased $1.8 billion during the fourth
quarter of 1967. That brought the deficit
for the full year up to $3.6 billion, as
opposed to an average of $2.1 billion for
the last 6 years. Mr. President, you will
recall that it was not too long ago when
we took for granted an average annual
balance of $5 billion in our favor.

The very foundation of our monetary
system, along with that of the remainder
of the free world, was shaken only a few
weeks ago by an unchecked drain on our
gold reserve.

And, more recently, many of our cities,
including this National Capital, have
been ravaged by shocking civil disorders
by a segment of our population protest-
ing the social and economic conditions
which entrap them.

Al]l these things, and they represent
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only a fraction of the total, are the re-
sults of efforts to saddle the country with
an economy managed and controlled by
the Federal Government.

The new breed economists, who have

held sway in high levels of our Govern-
ment in recent years, should realize now,
as most Americans do, that their crystal
balls do not always work. Their fanciful
theories have succeeded in distorting our
economic structure to a perilous degree
and, at the same time, intensifying and
compounding many of our social prob-
lems.
It was these people who, in the face of
mounting signs of trouble, pushed the
President into an attack on the wrong
front. They urged solving the problem
not by earning more but by spending and
investing less.

Nondefense spending has increased 97
percent since 1960. Health and welfare
spending alone has increased 21 percent.
However, during that same period, the
Nation’s population increased only 10
percent.

The 89th Congress alone passed 136
new domestic welfare programs. Yet,
today thousands of burned out, looted
and smashed businesses and dwelling
units in scores of American cities stand
as mute testimony to the futility of the
effort to solve the problems at which
those programs were aimed.

The time has come to restore our econ-
omy to a sound, businesslike basis.
Ruinous Government attempts to man-
age it must be halted. We must return to
the basic principles of the free enter-
prise system.

The late Sir Winston Churchill once
said:

Some people regard free enterprise as a
tiger to be shot. Others look at it as a cow
they can milk. Not enough people see it as
a healthy horse pulling a sturdy wagon.

Consider it what you will—tiger, cow,
or horse—free enterprise is the system
that we Americans have chosen as our
own, No one has ever claimed that it is
perfect. It would not even be interesting
if it were. But the fact remains that
free enterprise is what has made this
country great. From it have come prod-
ucts and wealth to give us the highest
standard of living civilization has ever
known.

It has developed and produced con-
sumer goods for our comfort and well-
being in such quantity and at low enough
cost that we accept them as common-
place. But to those millions living under
government-controlled economies such
as the theoreticians would impose upon
us, these goods are cherished luxuries,
far beyond the reach of most.

The most significant and compelling
feature of the free enterprise system is
that its success has been achieved with-
out loss of personal liberties by the
American people.

As it has flourished, the basic prin-
ciples of individual freedom, the right
to private property and human dignity
have been maintained and perpetuated.
It is these fundamentals that a govern-
ment-controlled economy demands must
be sacrificed as the individua! and his
efforts are consigned to a great, gray sea
of anonymity and mediocrity.
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An intriguing idea has been developed
by John H. Perry, Jr., a prominent Flor-
ida businessman, which would utilize the
free-enterprise system to return the
economy to a sound, businesslike basis,
improve the general welfare and en-
hance the freedom of the individual eciti-
zen.

Byprouducts of Mr. Perry’'s proposal
would be a sharp increase in citizen par-
ticipation in Government affairs through
voting; a nationwide purging of voting
lists and elimination of voting frauds;
an irrefutable argument that would over-
come the Communist hoax and halt
Marxist and Socialist attacks on capital-
ism and the free enterprise system.

Mr. Perry’s proposition, which he calls
the national dividend plan, has been sub-
jected to close scrutiny by some of the
Nation’s foremost economists. So far,
none has found a fallacy in its fiscal
projections, deductions and conclusions.

It has been brought to the attention
of many of the Nation’s business and in-
dustrial leaders and has won wide ac-
ceptance and support.

It has been the subject of numerous
newspaper and magazine articles and it
has been discussed in television and radio
appearances.

An independent research firm tested it
for voter acceptance with scientifically
selected, cross-section audiences in Mi-
ami, Fla., in October 1966, and in Cin-
cinnati, Ohio, in January 1968. An im-
pressive majority of both audiences said
they would vote for it.

It is a simple, understandable plan. It
calls for bold, forthright action in its
refreshingly new approach toward solv-
ing old problems.

Mr. Perry heads a firm which pub-
lishes 28 newspapers, two magazines, op-
erates commercial printing plants and
manufactures small submarines and
other deep-diving craft for the rapidly
developing field of oceanography. His sole
motive in developing his national divi-
dend plan is patriotic concern for his
country's welfare.

I feel very strongly that all levels of
government from local to Federal should
draw upon the talents and brainpower
of our business leaders in solving the
problems of these troubled times. So, I
am pleased to bring this explanation of
the national dividend plan to the atten-
tion of the Senate.

The key to economic stability is full
employment and adequate consumer
buying power to absorb its output of
goods. As we move further into the tech-
nological revolution with its automation
and other labor-saving devices, main-
taining full employment could become
our No. 1 problem.

The solution is investment in devel-
opment of new products, plants, services
and jobs. The new jobs, in turn, will
provide the consumer buying power for
the increased production.

The capital for this is available in the
private sector now but existing condi-
tions offer few incentives to put it to
work.

The national dividend plan cuts
through to the core of this problem. It is
based on a constitutional amendment
which would:
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First, place a 50-percent ceiling on
corporate income taxes;

Second, exempt corporate dividends
from Federal personal income taxes;
and,

Third, distribute all corporate income
tax collections on a per capita basis—
and free of Federal personal income
taxes—to all who had legally voted in
the Federal general elections every 2
years.

The plan would be phased into opera-
tion over a 5-year period and it would be
suspended in time of war.

The investment incentives in the na-
tional dividend plan are the 50-percent
ceiling on corporate income taxes and
elimination of the Federal income tax
on corporate dividends, thus removing
present double taxation.

You may ask how a 50-percent corpo-
rate tax ceiling would be an investment
incentive when the present rate is only
48 percent. The ceiling, when imposed by
constitutional amendment, would pro-
vide a stable base for planning both large
and small corporate investments in re-
search, expansion, and modernization of
existing facilities, or in new plants. The
worry and the danger involved in project-
ing these long-range investments of
stockholders’ money on a corporate tax
rate of say, 48 percent, and then seeing
the Congress increase the rate to 50 or
52 percent within a year or two to finance
vast new spending programs, would be
removed. America'’s investors would be
assured of keeping at least one-half of
their earnings.

Removal of Federal personal income
taxes from corporate dividends would
have a stabilizing effect on the stock
markets. Private citizens would invest in
companies on the basis of their earning
rates. The present speculative game of
musical chairs to take advantage of the
capital gains tax rate would be replaced
by solid, long-term investment in earn-
ings and growth.

Payment of corporate income tax col-
lections directly to the Nation’s voters on
a per capita basis would provide a per-
petual, built-in buying power. As corpo-
rate production, sales and earnings in-
creased, so would voter payments and
consumer buying power increase.

The payments would be made quarter-
ly by machinery now in existence, and
would assure an even, sustained flow into
the economy.

The American people spend their in-
come at the rate of 94 cents on the dollar
and invest the remainder. Since the na-
tional dividend payments would be based
on actual corporate earnings, not on bur-
densome new or increased taxes, they
would provide realistic, permanent
pump priming for the economy. This
would eliminate any need for artificially
warming up and cooling off the econ-
omy, as we do today.

Diversion of the corporate income tax
collections from the Treasury’s general
fund would not deprive the Federal Gov-
ernment of funds needed for its neces-
sary functions.

Corporate income taxes amount to
about 26 percent of the current admin-
istrative budget or 18 percent of the total
budget. With its 5-year phase-in pro-
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vision, the national dividend would re-
quire only one-fifth of that amount for
its funding the first year. The second
year would require two-fifths and so on.
However, since 1959, four factors built
into the economy have resulted in about
a B-percent-per-year increase in Federal
cash receipts, considerably more than
enough to fund the national dividend,
without tax increases.

The factors responsible for this an-
nual increase 1n cash receipts, which is
expected to continue, are: 1 percent from
the annual growth of the labor force;
3 percent from the annual increase
in output per man-hour; 1! percent
from annual price inflation resulting
from the spread between wage increases
and production increases; one-half per-
cent from taxpayers’ annual advance
into higher income tax rates because of
wage and income gains.

While the Federal Government could
continue existing programs and fund the
national dividend simultaneously during
the phase-in period, no new, major
spending programs could be undertaken.

The ultimate aim is for the national
dividend to substitute for most of the
welfare and subsidy programs now in
existence. These could be eliminated as
quickly as the national dividend pay-
ments became large enough to replace
them and as the viability of the expand-
ing economy removed any need for
them.

This, in turn, would bring about the
decentralization of Federal Government,
a sharp reduction in Federal controls,
regulations and intervention in the lives
of individual citizens, and a great
strengthening of the principles of the
free enterprise system.

As I understand it, the national divi-
dend is tied firmly to the American free
enterprise system. It does not call for
new taxes or tax increases. It would be
funded entirely from corporate earnings
instead of tax increases proposed in
other income maintenance plans. This
feature alone sets it far apart from the
present hodge podge of welfare and sub-
sidy band-aid programs we now have,
and such proposed innovations as guar-
anteed annual income and the negative
income tax.

Based on an estimated 90 million
voters and a total corporate income tax
of $45 billion at the end of the 5-year
phase-in period, the national dividend
would pay $500 to each voter per year,
$1,000 to a voting couple.

This would be net, Federal tax free,
take home income. And it would only be
the beginning because voter dividends
would increase as the free enterprise
system grew with new vigor generated
by the national dividend program.

The national dividend would get us
back to the laws of supply and demand.

It would make every American voter
a living, sharing, integral part of our
dynamic, spiritually based free enter-
prise system.

The national dividend could do much
to help the overall clvil rights program.
Negro families alone would benefit by
an estimated $5 billion per year. This
would mean an income floor of nearly
$3 per day—tax free—for every man and
wife who vote. And the same amount
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would be paid to every white man and
wife who vote. No more, no less, assuring
complete equality without regard to race
or social status.

Through the creation of new jobs, the
national dividend plan would go far to-
ward meeting one of the most pressing
demands of the civil rights movement.

With its voting requirement, the na-
tional dividend encourages full voter
participation in the Nation’s affairs. It
would automatically purge and update
voting lists throughout the land. This
would eliminate tombstone votes and
rampant voting frauds of the past and
present. And it would make the Congress
and the State legislatures responsive to
all the voters rather than the pressures
of special interest groups as we have
today.

Voting lists and the banking systems
in each State could be used for distribu-
tion of national dividend payments, thus
eliminating any need for creation of a
huge, new Federal agency to administer
the program.

The national dividend could play a
vital role in alleviating the financial dis-
tress today’s conditions have brought to
those Americans living on fixed incomes,
such as senior citizens, retirees, widows,
and the disabled.

The national dividend would be a pro-
gram of inestimable value to have ready
to go into operation immediately after
the fighting in South Vietnam ends—
and we all hope it will end soon. Cessa-
tion of the hot war will bring immediate,
sharp cutbacks in the billions now being
spent. The national dividend could pick
up the economie slack by putting a steady
flow of money directly into the spending
stream, without the brokerage of sending
the money to Washington.

It should be noted that the national
dividend plan, in effect, acerues a ready
supply of billions of dollars which could
be tapped to finance any war effort which
might arise in the future. Since the pay-
ments to voters would be suspended in
time of war, these funds would be readily
available without imposition of any im-
mediate, new taxes.

The national dividend would be an ef-
fective weapon in the continuing cold
war with communism, from which, God
forbid, a hot war could erupt. Even the
simplest peasant could understand the
free American voter’s role as owner shar-
ing on a per capita basis one-half the
profits of the Nation's corporations and
would prefer it to anything Marxism
could offer.

In my remarks today I have attempted
to explain the national dividend plan and
its potentials to the Senate in the same
manner its sponsors and supporters have
explained it to me. I have not gone into
great detail because it is apparent that
much careful thought, study, and work
have gone into every detail of the pro-
posal by its author, Mr. John H. Perry,
Jr., a Florida businessman, Perry Pub-
lications, Post-Times Building, West
Palm Beach, Fla. 33402.

I believe the national dividend plan
merits equally as thoughtful study and
consideration by the Senate.

Mr. President, I ask unanimous con-
sent that a report from the First Re-
search Corp., & column by Clayton
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Fritchey, two columns by John Chamber-
lain, and a column by Ralph De Tole-
dano, of the King Features Syndicate,
be made a part of my remarks in the
RECORD.

There being no objection, the items
were ordered to be printed in the RECORD,
as follows:

[From the First Research Corp.]
COMPARATIVE ANALYSIS OF STUDIES oF VOTER

OPINIONS ON THE NATIONAL DIVIDEND IN

Miamz, Fra., OcToBer 1966, AND CiNCiN=-

NATI, OHIO, JANUARY 1968

A high degree of comprehension of the na-
tional Dividend Plan is indicated by the
cross-section studies of voters in these two
cities.

Methodology employed in both surveys was
identical. The audiences were about the same
in number, Cincinnati having a few more.

After seeing the film: 86.7% in Miami and
85.2% In Cincinnati sald they understood
the plan; 73.8% in Miamli and 66.9% in Cin-
cinnatl sald they generally favored the plan;
83.3% in Miami and 96.9% in Cincinnati said
they belleved the plan would stimulate more
voters to cast ballots In federal general elec-
tions; 66.9% Iin Miami and 60.3% in Cincin-
nati sald they belleved the plan would in-
crease the general welfare; 58.19% in Miami
and 58.29% in Cinecinnati sald they belleved
the plan would enhance the freedom of the
individual American citizen; 56.8% in Miamli
and 525% in Cincinnati sald they believed
the plan would help overcome attacks made
on capitalism by Communists and Socialists.

Asked whether they would vote for or
agalnst the plan if given an opportunity in
the next general election, 58.56% in Miami and
62.5% in Cincinnati said they would vote for
it.

Only 13% In Miami and 11.3% in Cin-
cinnati favored centralization of federal gov-
ernment, while 78% in Miami and 60.1% in
Cincinnati felt that more responsibility
should be given to the individual citizen, The
remainder—99% in Miami and 28.6% Iin Cin-
cinnatl—expressed no opinion,

One question in Cincinnati was not in-
cluded in the Miaml survey. It asked whether
the voter was familiar with the Negative In-
come Tax. Only 18.6% were. Those responding
afirmatively were asked whether they fa-
vored the Negative Income Tax (9.1%); the
National Dividend Plan (59.1% ), or the pres-
ent tax structure (27.3%). The remaining
4.5% expressed no preference.

[From the New York Post, Mar. 13, 1068]
THE GUARANTEED INCOME
{By Clayton Fritchey)

WasHINGTON.—It Was inevitable that the
report of the President’'s Commission on Civil
Disorders would arouse criticlsm, which it
certainly has, but it is significant that per-
haps lts most revolutionary recommendation
seems to have inspired no adverse reaction
at all.

Stripped of elaborate circumlocutions, the
commission recommended, in effect, that the
government aim for a guaranteed minimum
income, which would Insure that no familles
had to subsist below the recognized poverty
level, currently put at $3,335 a year.

The fact that even the most conservative
critics have so far swallowed this doctrine
without complaint may be owing in part to
the cautious way the idea was proposed in
the report, but possibly a better explanation
is that the idea no longer seems very radical
or vislonary.

Some members of the commission (report-
edly a majority) wanted to recommend guar-
anteed income without minecing words, but
in deference to their more conservative col-
leagues, who went along on s0 many liberal
proposals, the language was watered down.
Even so, there is no mistaking the intent.

The reader has to digest about 200,000 of
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the report's 250,000 words before coming to
the proposal of putting a floor under poverty,
but it is there, and it recommends that *“the
federal government seek to develop a na-
tional system of income supplementation
. . ' It acknowledges that such a program
“would involve substantially greater federal
expenditures than anything now contem-
plated.” But it also estimates that “the re-
turn on this investment will be great indeed.”

It is this latter factor that has won over
some of the nation's outstanding business
leaders to the concept of the government
guaranteeing a basic income in one form or
another. It is dawning on the business com-
munity that the present U.S. welfare system,
with its costly, topheavy bureaucracy, is
wasteful and impractical.

There is the further possibility that the
elimination of raw poverty by guaranteed
income would stimulate the economy to
such a degree that it would largely pay for
itself. In his economic message last year,
President Johnson Ilaunched a two-year
study “‘to examine the many proposals that
have been put forward,” some of which, he
noted, are advocated by the “sturdiest de-
fenders of free enterprise.”

One variation of a guaranteed income is
the so-called negative income tax (NIT),
which would give rather than take for those
below the poverty level, It is supported by
Arjay Miller, president of Ford, and also by
economist Milton Friedman, a Barry Gold-
water man. The National Automation Com-
mission (including IBM’s Tom Watson and
Polaroid’s Edwin Land) not only favored
consideration of NIT, but also of guaranteed
employment of all.

Besides these there are plans for univer-
sal family allowances (which most other
countries already have) and guaranteed an-
nual wages. One of the most ingenious of
the newer proposals is the “National Divi-
dend” plan conceived by John Perry, the
Florida publisher, which introduces a novel
idea of promoting free enterprise in the
process of serving a social end.

National Dividend would divert corporate
income tax money away from the U.S. Treas-
ury and distribute it equally to all qualified
voters. At present tax levels this would mean
about $1,000 a year per couple. The plan
calls for a celling of 50 per cent on corpo-
rate income taxes and the abolition of per-
sonal income tax on corporate dividends.

National Dividend is intended as a substi-
tute for welfare and subsidy programs at a
lower cost to the taxpayer.

Before the President’s study panel reports
back, any number of plans will have been
thoroughly scrutinized. It is hard to predict
what form guaranteed income will finally
take, but it's on its way.

Jorn PERRY'S NATIONAL DIVIDEND PLAN
PROVIDES WELFARE; PROTECTS INITIATIVE
(By John Chamberlain)

When the government begins appropriat-
ing money, “them as has, gits.” We have
seen it in the farm subsidy program, which
started in the Nineteen Thirties with the
professed aim of saving the poor farmer.

Today, there is a total of twenty-five bil-
lion dollars invested in farm equipment as
compared to three billlon in the Thirties.
But, instead of thirty-two million people
living on our farms, there are now only
twelve million. So who got the government
money?

There seems to be some malign law govern-
ing this sort of thing. Six billion dollars in
urban renewal has made money for archil-
tects, city planners, contractors—yet when
the totals were reckoned recently by Profes-
sor Richard Cloward of Columbia University
it was discovered that 250,000 more low-in-
come housing units had been destroyed than
had been bulilt.

Billions have been appropriated for edu-
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cation, but only a smidgen goes to train the
sort of teacher who can give a slum kid in the
first, second and third grades a command
of the language that will keep him from be-
ing a drop-out in the high school years. The
government guarantees mortgages, but the
middle class benefits and the banks get the
mortgage interest.

Because of the law that says “them as has,
gits,” I put no trust in programs designed
to bring a Marshall Plan to the slums. The
money will finance political machines, and
subsldize soclal workers who speak of the
poor as their “clients.” The percentage of the
money that actually trickles down to the
poor will be just enough to rivet them in
their places as wards of an arrogant elite
which has assumed the prerogative of think-
ing for them.

From the perspective of 1967, in this year
of “the fire next time” that was aimed at
“whitey” yet has only succeeded in burning
up Negro homes and cigar stores, the whole
historical spiral has the flavor of a poem
written by a mad surrealist.

Subsidy money given to farmers to buy
machinery has enabled them to dispense
with their tenant field hands. The displaced
fleld hands have gone to the city slums where,
after a couple of decades of “urban re-
newal” they find themselves with 250,000
fewer dwelling units than they might have
found a few years ago. The kids grow up in
a steadily tightening squalor which turns
them into meanaces to teachers. S8o the am-
bitious teachers put in for jobs in suburbia.
Could any sequence of events be crazier?

Because the whole welfarist program of the
past thirty years has so badly misfired, some
people have begun to agitate for a new ap-
proach. The idea of guaranteeing an an-
nual income directly to everybody to spend
as he or she sees fit without letting the urban
renewal contractors and the social workers
in on the deal is growing. Ad hoc commit-
tees have been set up in some seventy U.S.
colleges to talk about the effect of an in-
come guarantee. The U.S. Chamber of Com-
merce recently held a symposium on guar-
anteed income which was attended by some
four hundred of our biggest industrial cor-
porations.

And Professor Milton Friedman of the Uni-
versity of Chicago, who calls himself a con-
servative, is preaching the idea of a negative
income tax designed to bring everybody up
to an agreed-upon minimum income line.

The danger of a direct income guarantee
is that it would reward idleness and so might
tend to decrease the amount of goods avail-
able for sharing. But there is one scheme of
income guarantee that would avoid the
temptation to loaf.

It is the scheme elaborated by John Perry,
the West Palm Beach, Florida, publisher, for
a national dividend, to be paid to every voter
out of a treasury fund drawn from dividends
already earned by private enterprise. To keep
the corporations docile and cooperative,
Perry would place a fifty per cent limit on
all corporate income taxes. Voters getting
their share of the dividend would not want
to hurt the free enterprise system, for if they
did there would be less of a national profit
to share.

Perry’s lidea, like Professor Friedman's
sounds queer and revolutionary to those who
have been brought up on “Puritan ethic"
economics. But it has an order and clarity
that are totally absent from our Great So-
clety welfare programs, and there is a good
chance that it might work a whole lot better.

[From the Palm Beach Times, Aug. 24, 1966]
NaTioNan DIVIDEND PROFIT-SHARING PLAN
(By John Chamberlain)

John H. Perry Jr., the West Palm Beach,
Florida, publisher who also builds small sub-
marines, was in New York City last week with
a moving picture adaptation of his book,
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“The National Dividend.” The showing was at
the Waldorf-Astoria, and a goodly number of
people, including some quite orthodox finan-
cial men, turned out to see something which,
by the standards of other years, would have
scared the life out of any conservative think-
er, But, against the background of the cost
of the Great Soclety, the pillars of ortho-
doxy who happened to be within eaves-
dropping distance of me were having a hard
time trying to dismiss Perry's proposition as
a scheme for rewarding lazy men,

Perry’s idea of making every American
voter a profit-sharing partner in the free en-
terprise or profit-and-loss—system to the ex-
tent of taking down a “national dividend” of
$500 a year per person, or $1,000 per man
and wife, brought some pie-in-the-sky com-
ments as the pre-luncheon drinks went
round. But the moving picture itself quickly
served to put Perry into the company of the
conservative Professor Milton Friedman of
the University of Chicago, who recently of-
fered his idea of a “negative income tax” as a
money-saving way of cleaning up our cur-
rent jungle of incredibly wasteful welfare
programs.

Friedman’s theory is that if you were to
keep every family up to the $3,000-a-year
mark by making up for deficiencles in in-
come as shown on annual tax reports, you
could drastically cut down on the tabs for
antipoverty programs, urban renewal, crop
and non-crop subsidies, federal aid to schools,
and all the rest of the rigmarole that re-
quires $25,000-a-year administrators by scores
and $10,000-a-year men by the hundreds.
The virtue of the Frledman approach is that
it would permit the dismantling of the
Washington bureaucracles without causing
hunger in the streets,

Perry goes Professor Friedman one better
from the standpoint of simplicity. He would
simply divert existing corporate profit taxes
from the general treasury fund to voting
citizens. Perry insists that the voting quali-
fication is necessary in order to make people
responsible for maintaining the system of
free enterprise that creates profits. Since the
“national dividend” could not very well be
paid out of a profitless business system, he
considers that voters would soon see the
connection between a flourishing free market
and their share of its fruits. This perception,
says Perry, would encourage them to work
h;;'der to make the system even more profit-
able,

Perry obvlously satisfied the Keynesians
in his audience, for the flow charts in the
moving picture showed money flowing into
consumption in a way to keep "aggregate de-
mand” at a proper job-maintaining pitch.
The plcture quieted some murmurs of “per-
petual inflation” by showing an uninflated
supply of money going round and round.
And, quite obviously, direct payments of a na-
tional dividend would cut the cost of gov-
ernment overhead.

Back in the Nineteen Thirties, the English
economist, Major Douglas, championed
something which he, too, called the na-
tional dividend. But Major Douglas accom-
panied his proposal with some highly fal-
lacious mathematics purporting to prove
that a “leakage” of annual purchasing pow-
er from the system made government con-
sumer subsidies a necessity. Perry's own con-
tentlon is that investment keeps creating
more jobs for consumers to work at, so
there is no “leakage” in the productive cycle.
But when the government takes too much
money from people through personal income
taxes, excise taxes and social security taxes,
the dollars thus siphoned off do not return
to the channels of enterprize swiftly enough
to keep the free market in a bouncy state,
And when the government overhead is high,
inflation results.

Former Vice President Richard Nixon, for-
mer New York Herald Tribune financial edi-
tor Don Rogers, and U.S. Senator George
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Smathers find Perry a convincing thinker.
Did he also convince the Big Town by his
Waldorf-Astorla moving picture showing?
Well, not far away, in Harlem and the Bed-
ford-Stuyvesant reglon of Brooklyn, the
murmurs have been rising. If you believe
that “something’s gotta be done,” Perry’s
idea commends itself by virtue of a clarity
and directness that the Great Socletarians
have never managed to provide.

[From King Features Syndicate, New York
(N.Y.), Mar. 30-31, 1968]
THE NATIONAL DIvIDEND INCOME PLAN—CAN
IT WoRK?
(By Ralph de Toledano)

To the average voter, the Federal govern-
ment's money troubles are complex to the
point of being meaningless, The papers are
full of deficit talk, of administration budgets
as opposed to national budgets, of a nega-
tive income tax, of a guaranteed annual in-
come plan. Even projections of a $20 billion
deficit this year and next only stun the mind.
They are almost too monstrous to grasp.

But however little the man in the street
may know about these matters, or care about
the polemical division of the New Economists
and the old, something has to be done before
the economy falls apart at the seams. Con-
servatives who predicted this in the past were
laughed at and told that we were only spend-
ing our own money so that, say, a hypotheti-
cal trillion-dollar national debt was unim-
portant. Today, even the fiscal radicals are
worried.

But if something has to be done to put our
fiscal house in order, what is 1t? The highly
respected American Enterprise Institute re-
ports that if the Federal government em-
barked on no new programs, it would accu-
mulate a $30 billion surplus in seven years
and begin to move down the long road to
wiping out the dangerous natlonal debt. As if
in response to this, the Johnson Administra-
tion added 136 new programs during the life-
time of the 89th Congress alone.

A solution has now been proposed by a
Florida businessman, John H. Perry, Jr., to
halt the deterioration in the buying power of
the dollar and to provide a cushion for all
Americans. He calls it the National Dividend
Plan, and it is stirring up interest throughout
the country.

Mr. Perry proposes that his National Divi-
dend Plan be incorporated into a Constitu-
tional Amendment, thereby nailing it down
s0 that the politiclans will not be able to
tamper with it as they have tampered with
all economic legislation. The Amendment
would provide that no income tax in excess
of 50 percent be levied on any corporation.
All funds raised by the corporate income tax
would be distributed on an equal basis each
year to those persons who had voted in the
previous national election. These sums would
not be taxable.

Mr. Perry believes that this national divi-
dend on business profits would provide an in-
centive for all Americans to strengthen and
enhance the free enterprise system. Obvi-
ously, the more industry made, the larger
would be the individual’s share of profits.
Those who think that treating industry and
business in this manner has no personal eco-
nomic consequences would change their
minds.

One condition, of course, for making this
plan feasible would be the imposition of a
cut-off on further expansion of Federal
spending programs. By giving every couple in
the United States what in the first years of
the plan would amount to $1,000, there would
be no excuse for the current costly boon-
doggles or the equally costly efforts at elim-
inating poverty by institutionalizing it un-
der the Office of Economic Opportunity.

As a by-product, there would be an in-
centive to all Americans to take part in na-
tional elections, Mr. Perry emphasizes that
this is not the primary aim for making vot-
ing a requisite. Voter rolls are the most prac-
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tical roster of recipients. To use them would
also compel the Federal government to keep
voter lists up-to-date and this in turn would
prevent corrupt politiclans from “voting the
cemeteries.”

The National Dividend Plan could be ad-
ministered almost automatically, without re-
quiring the top-heavy bureaucracies that
other programs demand—and get! In war-
time, the plan would be suspended. The gov-
ernment, therefore, would have all corporate
taxes for the prosecution of the war, making
the levy of higher taxes much less likely.

There are those who oppose the Perry Na-
tional Dividend Plan as just another hand-
out. It may be that this is so, but it merits
serious study. Those who are interested can
write to Hal Allen (Perry Publications, 2751
South Dixie Highway, West Palm Beach,
Florida 33402) for more details. Many busi-
nessmen are giving the Perry plan their back-
ing. But the final arbiter is the voter. To pass
Judgment, he must know the facts. This
writer, for one, would like to know what his
readers think about the plan.

CALL OF THE CALENDAR

Mr. MANSFIELD. Mr. President,
would the Senator from Connecticut
[Mr. Doppl, who is next to be recognized,
yield to me a few minutes, without los-
ing his right to the fioor?

Mr. DODD. Mr. President, I am very
happy to yield.

Mr. MANSFIELD. Mr. President,
I ask unanimous consent that the Sen-
ate proceed to the consideration of Cal-
endar No. 1086, and that the rest of the
calendar be considered in sequence.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND PUBLIC
WELFARE

The resolution (8. Res. 276) authoriz-
ing additional committee funds for the
Committee on Labor and Public Welfare
was considered and agreed to, as follows:

8. Res. 276

Resolved, That the Committee on Labor
and Public Welfare is hereby authorized to
expend from the contingent fund of the
Senate, during the Ninetieth Congress, $20,-
000 in addition to the amount, and for the
same purpose, specified in section 134(a) of
the Legislative Reorganization Act approved
August 2, 1946.

U.S. CONSTITUTION

The concurrent resolution (H. Con.
Res. T70) to authorize printing of up-
dated pocket-size U.S. Constitution for
congressional distribution was consid-
ered and agreed to, as follows:

H. Con. REs. TT0

Resolved by the House of Representatives
(the Senate concurring), That there shall be
printed as a House document the Constitu-
tion of the United States (pocket-size edi-
tion), as amended to February 10, 1967, and
that one hundred sixty-one thousand two
hundred and ffty additional shall be
printed, of which one hundred nine thousand
seven hundred and fifty shall be for use by
the House of Representatives and fifty-one
thousand five hundred for use of the Senate.

FEDERAL FIREARMS ACT
AMENDMENTS

The concurrent resolution (S. Con.
Res. 68) to print additional hearings on
amendments to the Federal Firearms
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Act was considered and agreed to, as
follows:
8. Con. REs. 68

Resolved by the Senate (the House of Rep-
resentatives concurring), That there be
printed for the use of the Senate Committee
on the Judiclary four thousand additional
copies of the hearings before its Subcom-
mittee To Investigate Juvenile Delinquency
during the Ninetieth Congress, first session,
on proposed amendments to the Federal Fire-
arms Act.

RIOTS, CIVIL AND CRIMINAL
DISORDERS

The resolution (8. Res. 277) authoriz-
ing the printing for the use of the Com-
mittee on Government Operations of
additional copies of its hearings entitled
“Riots, Civil and Criminal Disorders”
was considered and agreed to, as follows:

S. Res. 277

Resolved, That there be printed for the
use of the Committee on Government Op-
erations one thousand additional coples of
part 5 of the hearings before its Permanent
Subcommittee on Investigations during the
Ninetieth Congress, second session, entitled
“Riots, Civil and Criminal Disorders.”

MINERAL AND WATER RESOURCES
OF MONTANA

The resolution (S. Res. 279) author-
izing the printing of the report “Mineral
and Water Resources of Montana” as a
Senate document was considered and
agreed to, as follows:

S. Res. 279

Resolved, That the compilation entitled
“Mineral and Water Resources of Montana,”
a report by the United States Geological
Survey, prepared at the request of Senator
Lee Metcalf of the Committee on Interior
and Insular Affairs, be printed with illustra-
tions as a Senate document; and that there
be printed one thousand three hundred
additional copies of such document for the
use of that Committee.

PLANNING-PROGRAMING-BUDGET-
ING: SELECTED COMMENT

The resolution (S. Res. 280) authoriz-
ing the printing of additional copies of
the committee print entitled “Planning-
Programing-Budgeting: Selected Com-
ment” was considered and agreed to,
as follows:

8. REs. 280

Resolved, That there be printed for the
use of the Committee on Government Op-
erations five thousand additional coples of
the committee print entitled “Planning-
Programing-Budgeting: Selected Comment”,
issued by that committee during the Nine-
tieth Congress, first session.

REVIEW OF U.S. GOVERNMENT OP-
ERATIONS IN SOUTH ASIA

The resolution (S. Res. 282) to print
as a Senate document a report by Sena-
tor ELLENDER entitled “Review of U.S.
Government Operations in South Asia”
was considered and agreed to, as follows:

5. REs. 282

Resolved, That a report entitled “Review
of United States Government Operations in
South Asia”, submitted by Senator ALLEN J.
ELLENDER to the Senate Committee on Ap-
propriations on April 2, 1968, be printed as
a Senate document; and that two thousand
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two hundred additional copies of such docu~
ment be printed for the use of that com-
mittee.

NATIONAL FOREST RESERVATION
COMMISSION REPORT

The resolution (S. Res. 285) to print
as a Senate document the annual report
of the National Forest Reservation Com-
mission was considered and agreed to,
as follows:

S. Res. 285

Resolved, That the annual report of the
National Forest Reservation Commission for
the fiscal year ended June 30, 1967, be printed
with an illustration as a Senate document.

MARY N. BELL

The resolution (S. Res. 287) to pay a
gratuity to Mary N. Bell was considered
and agreed to, as follows:

5. REs. 287

Resolved, That the Secretary of the Sen-
ate hereby is authorized and directed to pay,
from the contingent fund of the Senate, to
Mary N. Bell, widow of Frank Bell, an em-
ployee of the Architect of the Capitol as-
signed to duty in the Senate Office Building
at the time of his death, a sum equal to six
months' compensation at the rate he was re-
celving by law at the time of his death, said
sum to be considered inclusive of funeral ex-
penses and all other allowances.

BILLS PASSED OVER

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the next two
bills, Calendar No. 1095, S. 3465, and
Calendar No. 1096, H.R. 15190, be passed
OVer.

The PRESIDING OFFICER. Without
objection, the bills will be passed over.

BOSTON INNER HARBOR AND FORT
POINT CHANNEL

The bill (H.R. 14681) to declare a por-
tion of Boston Inner Harbor and Fort
Point Channel nonnavigable was con-
sidered, ordered to a third reading, read
the third time, and passed.

Mr. MANSFIELD. Mr. President, I
wish to thank the distinguished Senator
from Connecticut for his patfience and
his usual courtesy.

ORDER OF BUSINESS

The PRESIDING OFFICER. Under
the previous order, the Senator from
Connecticut [Mr. Dopp] is recognized.

OMNIBUS CRIME CONTROL AND
SAFE STREETS ACT OF 1967

The Senate resumed the consideration
of the bill (8. 917) to assist State and
local governments in reducing the in-
cidence of crime, to increase the effec-
tiveness, fairness, and coordination of
law enforcement and criminal justice
systems at all levels of government, and
for other purposes.

Mr. DODD, Mr. President, as agreed
yesterday afternoon, I want to give the
distinguished Senator from Wyoming
[Mr. Hansen]l an opportunity to ask
questions. I ask his indulgence for 2 or 3
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minutes. I should like to make a brief this point the news accounts of these

statement.
WAR HERO SLAIN BY TEENAGE GUNMEN

Mr. President, this debate on S. 917,
omnibus erime bill, was to begin on Tues-
day. It was postponed by a daylong dis-
cussion of the forthcoming Poor People's
March on Washington.

There is some fear that as the march
nears Washington, its leadership may
lose control.

There is fear that a sincere civil pro-
test will be turned into a massive riot.

The discussion here Tuesday reflected
that fear in a lengthy discussion of how
to control thousands and possibly hun-
dreds of thousands of demonstrators run
amuck.

And so discussion of the omnibus
crime bill began on Wednesday. I hope
the result will be a law remembered for
its wisdom and effectiveness.

But even if S. 917 succeeds it will be
no comfort to three people shot to death
in Washington Tuesday afternoon by
guns in the hands of the wrong people
at the wrong time.

The three killings are a profile of what
the Juvenile Delinquency Subcommittee
found to be happening each day across
the country.

A cheap, mail-order type, small-caliber
gun in the hands of teenagers in a drug-
store holdup. They panicked and shot
to death a 59-year-old war hero, a
holder of the Distinguished Flying
Cross. That happened at 3:35 p.m.
Tuesday.

In the second case, a marriage of 22
years came to an end at 3:30 p.m. Tues-
day, when a Washington husband shot
to death his wife as she worked behind
a drugstore soda fountain in Palmer
Park, Md. The husband then put a bullet
through his own head.

Generations ago we should have ruled
in favor of the public interest and devised
a way to keep guns out of the hands of
frightened teenagers and distraught
husbands.

It is a strange Government we have
that is ready to send a man to the moon
but is not ready to keep guns from known
killers, certified lunatics, and irrespon-
sible juveniles; that will endlessly debate
technique while principle goes by the
boards.

Perhaps the 90th Congress in 1968 will
fail to do what Congress failed to do in
1938.

Perhaps the 90th Congress will pass a
law geared to the needs of a 20th-century
urban society where the pursuit of
happiness and the common good is
secured by the law, and not by a gun.

Mr. President, there is no adequate ex-
pression of sympathy for the survivors
of these three needless murders on Tues-
day while the Senate pondered the im-
ponderables of the Poor People’s March.

I want to express my personal regrets
to the families of the victims and hope
that the attention of the Senate will be
focused on the need for a firearms law
that could prevent similar incidents
sometime in the future,

I ask the grace of the families of these
victims and ous consent of the
Senate to have printed in the Recorp at

tragedies.

Both stories are from the inside pages
of the May 3, 1968, Washington Star.

I commend them to the attention of
my colleagues.

There being no objection, the news ar-
ticles were ordered to be printed in the
REcorp, as follows:

War Hero Dies TrYING To FoiL BANDITS

(By Barry Kalb)

Charles (Sarge) Sweltzer was a hero again
yesterday, but it cost him his life.

He was shot to death trying to rescue his
boss, the hostage of a drugstore bandit.

Sweltzer was a master sergeant in the Air
Force until he retired in 1960 and went to
work at Brinsfield’s Rexall Drug Store, 3939
South Capitol St. He was in charge of the
camera counter.

Sweitzer had made it through World War
II, earning the Distinguished Flying Cross,
one of the Army Air Corps highest honors.
But after he went to work at the drugstore,
his 21-year-old son, Clarence, said yesterday,
“I always wondered if something would hap-
pen.” Sweltzer would have been 59 on May 31.

FOUR GUNMEN ENTER

Yesterday at 3:35 p.m., four young men, at
least one of them wearing a red mask, entered
the drugstore and drew guns,

According to police, two young boys in the
store, seeing the guns, ran across the street
to where Pvt. Daniel E. Keller of the 11th
Precinet was guarding the polling place in the
Washington Highlands Library.

Keller ran into the side door of the drug-
store, police said, where he found three of the
robbers with their guns drawn. He told them
to put their hands up, but the fourth, who
was in the back of the store with the owner,
William S. Brinsfield, fired a shot at the 23-
year-old policeman. The shot missed,

At this, the four broke for the front door,
the one who had fired the shot pushing Brins-
field ahead of him and trying to carry a white
sack with several hundred dollars loot at the
same time.

“He grabbed me by my white coat and was
pushing me out with the gun in my back,”
Brinsfield, 63, said later.

“As we passed the cigar counter, Charles
grabbed him from behind. He took his gun
away. He tried to shoot—he pulled the trigger
a few times—but nothing happened.”

The robber dropped the sack with the
money, but one of the other bandits shot
Sweitzer in the abdomen.

A customer, John R, Wheatley, said Swelt-
zer “staggered and fell into the doorway.”
Brinsfield was unharmed.

When the bandits ran out the front, po-
lice said, Keller ran back out the side door
and around to the front, where he seized
a 17-year-old youth.

Asst, Chilef of Police George Donahue said
Keller fired three shots at the robbers who
were running away, but it was not known if
Keller hit anybody.

Two of the fleeing bandits ran into a
wooded hollow surrounding Oxon Run Creek,
181;3 the area of Valley and Wayne Streets

THREE STILL AT LARGE

Additional police officers arrived quickly,
and a helicopter was called in, but the three
were still at large today.

The 17-year-old was charged with murder.
Lt. Patrick Burke of the homicide squad
identified him as Walter Howard Jr. of the
1300 block of D Street NE.

Sweltzer was pronounced dead at D.C. Gen-
eral Hospital,

Sweitzer lived with his wife, Mazie, his
son, and his daughter, Margaret, 20, at 2514
8t. Clair Drive, Hillcrest Helghts,

His was the third man slain by holdup
men in eight days in the metropolitan area.
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Benjamin Brown, 58, of 1900 Lyttonsville
Road, Silver Spring, was shot in his Hquor
store at 1100 9th St. NW. Emory E. Wade, 41,
of Woodbridge, Va., manager of the A&P
store on Southern Avenue in Oxon Hill, was
shot as he knelt to open a safe at the de-
mand of two robbers. Arrests have been made
in both slayings.

Wire SvaiN, DistricT MAN SHoOTS SELF

A Boutheast Washington man walked into
a Palmer Park drug store yesterday, shot his
estranged wife in the face while she was
working behind the fountain, and then shot
himself in the head, Prince Georges County
police reported. The wife died today.

Both Perry Woodrow Skeen, 44, of 747
Alabama Ave. SE., and his wife Dolly, 37, of
76831 Goodland Drive, Kentland, were admit-
ted to Prince Georges General Hospital in
critical condition. Mrs. Perry died this
morning,

The shooting occurred about 3:30 p.m. in
the People’s drug store, 8101 Barlowe Road,
Palmer Park.

Skeen, a bakery worker at St. Elizabeths
Hospital, and his wife separated last Octo-
ber, police sald.

They were married 22 years ago, according
to a son-in-law, Bamuel W. Arbogast. Mrs.
Skeen has been living with the Arbogast
family.

Besides Mrs. Arbogast, the couple has two
other children: a son Jerry, 15, a Kent Junior
High School student, who also lives with
the Arbogasts, and a second married daugh-
ter who lives In West Virginia, Mr. Arbogast
said.

Police said no charges have been filed,
pending completion of their investigation.

Mr. DODD. Now I am happy to yield to
the distinguished Senator from Wyo-
ming for whatever questions he desires
to ask, which I trust I will be able to
answer,

Mr. HANSEN. Mr. President, I thank
the distinguished Senator from Con-
necticut for his courtesy, and I appre-
ciate also his willingness to appear here
early today, after an extremely arduous
day yesterday.

Section 923(a) of title IV, which ap-
pears on pages 97 and 98 of 8. 917, ap-
pears to require that all persons engag-
ing in business as firearms manufac-
turers, importers, or dealers, must have a
license for each place of business. At
least, that appears to be the plain mean-
ing of the language in the bill. Also, the
report, on page 116, indicates the same.

My question is, Do manufacturers and
dealers whose business is solely within
the borders of a single State have to be
federally licensed—in other words, those
who deal only in intrastate commerce?

Mr. DODD. Yes; all dealers have to be
federally licensed.

Mr. HANSEN. As I read it, section
923(a) sets a fee schedule for the vari-
ous categories of licenses to be issued
under the act. The fee for those who
make, import, or deal in destructive de-
vices is $1,000 a year. The fee for manu-
facturers and importers of firearms
other than destructive devices——

Mr. DODD. Mr. President, will the
Senator yield? Is he reading from the
report or from the bill? I have tried to
follow it. I think it is from the bill.

Mr. HANSEN. It could be. Let me
check here just a moment.

I think in a number of instances the
bill and the report are quite similar.

" Mr. DODD. They are, Perhaps I could
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help the Senator. Is he reading from Re-
port No. 1097?

nllur. HANSEN. I am reading from the
bill,

Mr. DODD. Go ahead. I do not think it
makes too much difference. In some
places, there is a little different language.

Mr. HANSEN. Yes.

If I may, then, I will repeat what 1
started to ask. As I read it, section 923(a)
sets a fee schedule for the various cate-
goi'ies of licenses to be issued under the
act.

The fee for those who make, import, or
deal in destructive devices is $1,000 per
year. The fee for manufacturers and im-
porters of firearms other than destruc-
tive devices is $500 per year. The annual
fee for pawnbrokers is $250. The fee for
firearms dealers is $25 the first year,
and $10 for each renewal.

Have I interpreted title IV and the re-
port correctly ?

Mr. DODD. Yes. As I read it, that is ex-
actly right. I see no difference at all.

Mr. HANSEN. The Federal Firearms
Act presently, in section 903(a), pre-
scribes a fee of $25 for manufacturers
and importers per year, and $1 for deal-
ers. This proposal increases the fees for
manufacturers and importers quite sig-
nificantly, from $25 to $500 and $1,000.
Is there any testimony in the hearing
record to justify such an increase?

Mr. DODD. We had some testimony on
some of these increases in license fees.
There was testimony, I recall clearly,
with respect to the pawnbroker’s license.
My best recollection is that those manu-
facturers, who appeared, said they had
no objections. I would have to search the
record to see if there was any further
testimony with respect to the destructive
devices. I do not recall offhand.

Mr. HANSEN. In my search, I might
state to the distinguished Senator, I have
found no testimony in support of it.

Mr. DODD. I think the Senator will
find I am right about the pawnbrokers
and the manufacturers. I am not so sure
about the destructive devices.

Mr. HANSEN. I would not imagine
that the large manufacturers would be
particularly bothered by a $500 or a
$1,000 license fee per year, but what
about the small businessmen? Would not
the proposed fee schedule be hard on
them?

Mr. DODD. I do not think so. It would
apply only to the local merchant who
sells firearms, and the first year it would
be $25 and afterwards $10. I do not
think that is hard on merchants.

If we are to enforce this law, I think
these license fees have to be raised, in
order to even partially do the job. Even
at this rate, it will not be adequate
enough but it will help.

I do not think it is too much to ask, in
the face of the growing crime rate by
gun. It is a dangerous weapon. It is a
dangerous commodity. It is a dangerous
thing to have around; and it seems to
me we have got to ask those who deal
legitimately in these weapons to help
enforce the law.

Mr. METCALF. Mr. President, will the
Senator from Wyoming yield to me for
a moment?

Mr. HANSEN. I yield.
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Mr. METCALF. In the State of Mon-
tana, we have a quota system and a
drawing system for licenses to hunt
moose and antelope, for example. Sup-
pose a man is fortunate enough to get an
opportunity to go moose hunting. He goes
down to the store and fries to get a dif-
ferent type of rifie than he has used for
deer hunting or antelope hunting. He
finds, in that small community of Two-
dot or Sweetgrass, or one of the other
towns of 250 or less, that nobody can af-
ford a license to sell him the kind of gun
he wants.

Is this not prohibitive for the small
businessman, in a community such as
that, to carry out and perform the nee-
essary services for a legitimate hunter
in that community?

Mr. DODD. May I reply?

Mr. METCALF. Surely. The Senator
from Connecticut has the flioor.

Mr. DODD. I do not wish to interfere.

Mr. HANGEN. I yield to the Senator
from Connecticut.

Mr. DODD. It seems to me that if a
man wants to hunt moose, wherever it
is, he would not find a $10 license for
the dealer in the kind of gun he requires
prohibitive or burdensome.

Mr. METCALF. If he finds such a $10
license fee prohibits some businessman
of that area from carrying that kind of
gun?

So that then he has to go into one of
the cities, 100 miles away, perhaps, or he
has to order it from Sears, Roebuck, or
one of the mail-order suppliers, and go
through all the process the Senator has
set forth in this bill, and get a permit,
and all of that?

Mr. DODD. Mr. President, let me say
to my friend, the very able Senator from
Montana, that I just do not think it is
that burdensome. Again, I come back to
what I have said over and over again:
We are in a critical situation in this
country. People are being killed every
day with firearms of one type of another.
It just will not do to go on as we have
been going.

It is going to be burdensome, more so
than it has been, of course; but we are
all burdened. Our whole society is bur-
dened by the use of guns in the commis-
sion of erime.

Mr. METCALF. If the Senator will per-
mit me, however, I believe he is burden-
ing the wrong people.

Mr. DODD. Well, everybody is going
to be burdened. It will not rest on just
one segment of society. We have all got
to give up something in order to obtain
a better situation. I wish it were not so.
I do not know how else we can do it.

How can we adequately enforce this
law if we do not have some money com-
ing from licensees? Ten dollars really, at
this hour in our history, is not, I think,
too much to ask from any legitimate
dealer. They will find ways, I am sure, to
pass on the increased cost burden to the
purchaser; and if they spread it out, and
sell enough merchandise—it would seem
to me it would not be any great burden.
Here and there it may be a little more
harsh on one than another, but that
is the way we have to operate. I cannot
gtgetthe Senator any better answer than

at.
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Mr. METCALF. I thank the Senator
for the answer.

I am grateful to the Senator from
Wyoming for yielding.

Mr. HANSEN. Mr. President, I should
like to make the observation to the dis-
tinguished Senator from Connecticut
that, as I understand it, my question re-
garding the burden that would be im-
posed by a $500 or even a $1,000 fee
could apply to a small manufacturer.

We have a small gunsmith in my
hometown of Jackson, Wyo. He is in
business for himself. I do not think he
ordinarily employs anyone else. It is a
small business; he does not turn out very
many guns a year, and yet, as I read
the bill, it is my understanding that he
would be required to purchase at least
a $500 license, and under certain circum-
stances possibly even a $1,000 license.
Is that not true?

Mr. DODD. No; I think the Senator is
mistaken, The gunsmith, under this title,
is considered a dealer and not a manu-
facturer.

Mr. HANSEN. No; this fellow is a
manufacturer. He makes the guns. He is
not a dealer.

Mr, DODD. I thought the Senator said
he was a gunsmith.

Mr. HANSEN. He is a gunsmith. He
manufactures his guns.

Mr. DODD. Well, we tried to protect
against that kind of thing by saying that
a gunsmith would be considered a dealer
and not a manufacturer.

A gunsmith is not, in the general sense
of the term, a manufacturer. He does
not employ a lot of people, or have a lot
of machinery. The average, usual type of
gunsmith, as I understand, works at it
himself, with his own hands.

Mr. HANSEN. How many guns would
you have to make before you became a
manufacturer, under the bill as drawn?

Mr. DODD. I do not think it is a ques-
tion of how many guns you would have
to make. It is what kind of business you
are in. For example, is he a lone indi-
vidual?

Mr. HANSEN. He is in the business of
making guns.

Mr. DODD. If he were an individual
working his own hours in his shop and
did not employ anybody else, he would
clearly not be a manufacturer in the
usual sense of the term. He would be an
individual craftsman, making special
kinds of weapons. He would not be mak-
ing a Remington rifle, a Winchester rifle,
or any of the well-known brands of rifles.
He would be making a specialty because
he is a highly skilled eraftsman. It would
be unfair to consider him a manufacturer
in the usual sense of the term, and it was
never my intention to so consider it.

Mr. HANSEN. I refer to page 97 of the
bill. Under section 923, “Licensing,” sub-
section 1 reads:

(1) if a manufacturer—

(A) of destructive devices and/or ammuni-
tion a fee of $1,000 per year—

What about the person who loads am-
munition?

Mr, DODD. They are excluded under
this title. The loaders of ammunition
would not be included.

Mr. HANSEN. Was it the purpose of
the Senator in fixing these fees to regu-
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late firearms, or was it to produce rev-
enue. I think, if I understood the Sen-
ator correctly, he said that it was neces-
sary to have fees to create enough rev-
enue effectively to enforce the act.

Mr. DODD. To help enforce it. That is
one of the reasons. The other reason is
to get a more reasonable Firearms Con-
trol Act.

To explain it a little further, I believe
that raising the fee from the present $1
fee to $10 would tend to drive out the
fringe operators that I discussed yester-
day, the people who travel in trucks or
cars from Delaware to California and
have the weapons in the trucks or in the
trunks of the car. They sell these weap-
ons along the way. These people have no
place of business other than their ve-
hicles.

Many of these $1 licensees have weap-
ons in the trunk of a car and they take
out a license so that they can buy at lower
prices firearms which they want for one
reason or another. I would like to see
that trade stopped so that we might have
a more legitimate trade or business in
firearms with responsible people selling
them.

I think this is one way of doing it.
Increasing the license fee would help, I
fhink, to get a better firearms control

aw.

Mr. HANSEN. It is the feeling of the
Senator then, as I understand him, that
the difference between the $1 fee and the
$10 fee would exclude the fly-by-night
operators and permit the continuation
only of reputable people.

Mr. DODD. That is part of it. And the
bill sets up standards. The people must
have a place of business. For example, a
large percentage of the present licensees
do not have any place of business.

Mr. HANSEN. The Senator feels that
the $9 differential would effectively weed
out the poor or the bad operators from
the good ones.

Mr, DODD. I think it will help. It will
allow the law enforcement people to
have more money with which to check
these licensees to be sure that they are
complying with the law. I think it is a
healthy thing to do.

I keep saying, and I cannot say it too
often, that we are dealing with highly
dangerous items when we deal with fire-
arms of any kind. We ought to take the
matter very seriously.

If one can get a Federal license for $1,
he is just about as free as he can be with
respect to buying and selling firearms. I
do not think that a $10 fee is very high.
It was suggested in the hearings that it
should be higher. I did not want that. I
hope that the $10 fee will be a deterrent
to the fringe people who should not be in
the gun business.

Mr, HANSEN. If the Senator were to
exclude from the application of the $500
or the $1,000 license fee, these small, in-
dependent gunsmiths and manufactur-
ers to which I alluded some few mo-
ments ago, how many manufacturers do
we have in the country today to whom
this license fee would apply?

Mr. DODD. My recollection is that
there are about 82. I do not have the
exact figure, but it is in the neighborhood
of 70 or 80.
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Mr. HANSEN. Let us assume that it is
82 and assume that the full, maximum
fee is applied to all of them.

Mr. DODD. The Senator is talking
about the manufacturers?

Mr. HANSEN. That is correct. Would
it then be fair to assume, in the judg-
ment of the Senator, that a substantial
part of the enforcement cost of the legis-
lation would be provided by the $82,000
that would be collected in fees?

Mr. DODD. I think so. It would be a
very helpful part of it, anyway, because
the cost collected from each manufac-
turer would be far in excess of the $10
fee collected from each dealer licensee.
Taken together, it would be a sizable
amount of money. I believe that there
are some 100,000-odd licensees in the
country.

In further answer to the Senator’s
question about why we recommend an
increase in license fees from $1 to $110, it
is because it would have a deterrent effect
on juveniles, many of whom get a $1
license. I do not think they are as likely
to get a $10 license. I do not think they
should have a license, but they do have
licenses now.

Mr. HANSEN. However, if I under-
stand section 923 (c) of title IV correctly,
persons under 21 would be barred from
obtaining Federal firearms licenses—
even if they had $25, $500 or $1,000 to
pay. Now, to another question. Section
923(b), on page 98 of the bill, states:

(b) Upon the filing of a proper applica-
tion and payment of the prescribed fee, the
Secretary may issue to the applicant the ap-
propriate license which, subject to the pro-
visions of this chapter and other applicable
provisions of law, shall entitle the licensee to
transport, ship, and receive firearms and
ammunition covered by such license in in-
terstate or forelgn commerce—

In examining this provision and com-
paring it with section 3(c), of the exist-
ing law, title 15, United States Code
903(b) and in the section-by-section
analysis of the report on page 116, some
questions come to mind.

The existing law says that the Secre-
tary “shall” issue a license. Title IV says
that the Secretary “may” issue a license.

Why is there different wording used?

Mr. DODD. That is to give the Secre-
tary discretion. All cases are not alike.
In my judegment, he should have discre-
tionary power to decide that in this case
it should be granted and in another case
it should be denied.

Mr. HANSEN. The sectional analysis
indicates that a licensee would be spe-
cifically restricted to interstate ship-
ments and receipts in accordance with
the provisions of title IV.

There is a commentary on page 116 of
the report, if the Senator would be inter-
ested in referring to it. Does this mean
that the licensee’s intrastate shipments
and receipts do not have to be in accord
with the title?

Mr. DODD. What part of page 116?

Mr. HANSEN. There is a commentary
on page 116 of the report. May I read
it to the Senator?

Mr. DODD. Yes, please.

Mr. HANSEN. It reads as follows:

Section 923(b) —This subsection author-
izes the Secretary to Issue a license to one
who has filed a proper application and pald
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the prescribed fee and provides that such
license shall, subject to the provisions of the
title and other applicable law, entitle the
licensee to transport or receive the firearms
and ammunition covered by the license in
interstate or foreign commerce for the period
stated. The subsection is comparable to 15
U.S.C. 903 (b) of the present Federal Firearms
Act except that no specific provision is made
for revocation, However, it should be noted
that the provisions of the proposed subsec-
tion specifically restrict the licensee to inter-
state shipments and receipts in accordance
with the provisions of the title. Thus, for
example, a licensee finally convicted of a
felony could not continue to engage in busi-
ness under the title.

Does this mean that the licensee’s in-
trastate shipments and receipts do not
have to be in accord with the title? The
Senator has spoken about interstate and
foreign commerce. What about intrastate
shipments?

Mr. DODD. I believe that under this
title he would have to comply with the
law with respect to intrastate as well as
interstate. All that is required with re-
spect to intrastate shipments, as the
Senator may recall, is the requirement
that age, name, and address be obtained
and that sales may not be made to felons
and other criminals who could not buy
the gun under the State or local law.

I might say to the Senator that yester-
day we discussed these requirements, and
I explained what I thought a dealer
should do—ask for identification.

Mr. HANSEN. I beg the Senator’s par-
don?

Mr. DODD. The dealer should ask for
identification, for example, an automo-
bile license, or a social security card. I
expect that that would be the prudent
thing to do. But, actually, under the title,
of course, he is required only to ask for
age, name, and address. I would like to
see it stronger, but I found it impos-
sible to get stronger language agreed
to by the Judiciary Committee. I believe
it is a very mild requirement.

Here, again, this is all tied into the
general principle of this title—to get
more responsibility into the traffic in
firearms. I believe the good business-
man, the good dealer in firearms, will
want to do more than get the age, the
address, and the name of the individual.
He will want to make a check. And in
many States there is a waiting period.
He will know the law pretty well in his
own State.

So I believe it fits in at least with my
concept of what we need.

Mr. HANSEN. Section 3(b) of the
Federal Firearms Act provides that no
license shall be issued to any applicant
within 2 years after the revocation of a
previous license. I do not see that this
provision is carried forward in the new
bill. Why has it been omitted?

Mr. DODD. To what section is the
Senator referring?

Mr. HANSEN. Section 3(b) of the
Federal Firearms Act.

Mr. DODD. I believe that the Senator
is talking about section 903 of the act.

Mr. HANSEN. I am talking about the
act presently on the books.

Mr. DODD. Yes, I know. The Federal
Firearms Act.

Mr. HANSEN. Yes.

Mr. DODD. The Senator is referring to
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the fact that title IV does not include
language that is now in section 903(b)
of the act relating to revocation and re-
issuance of a license. Is that correct?

Mr. HANSEN. In the new bill.

Mr. DODD. I believe the answer is that
we have section 925, the title of which
is “Exceptions, Relief from Disability.”
I believe a reading of that section will
make clear that it precludes the need for
the provision to which the Senator refers.

To explain it a little more clearly: Un-
der the new section, he can reapply at
any time. There is no time limit. And
that seemed to us more fair and more
reasonable.

Mr. HANSEN, The reference that the
Senator has just made, I understand, al-
ready is contained in existing law. It is
section 10 of the Federal Firearms Act
(15 U.8.C. 910), at least that is what
the report on page 118 indicates. Is my
understanding correct?

Mr. DODD. The Senator’s understand-
ing is correct.

Mr. HANSEN. The Senator from Con-
necticut believes, then, that there is no
further necessity or requirement to carry
this one specific provision into the new
bill—the provision that no application
shall be issued within 2 years after the
revocation of a previous license?

Mr. DODD. No; I do not believe so.
I believe our section clears that up.

Mr. HANSEN. I fail to see how one
section of the existing law can be used
to justify the removal of another section.
Now, another question. Section 923(c) of
title IV, which appears on pages 98 and
99 of the bill, sets forth six requirements
or standards for the obtaining of a Fed-
eral firearms license. These six stand-
ards are incorporated into the five sub-
paragraphs of the section. Subsection (2)
appears to contain two separate stand-
ards, the second standard in subpara-
graph (2), beginning at line 13, page 99,
and carrying through line 17.

In comparing this with Senator
Hruska’s substitute bill, amendment 708,
I see that section 903(b), on pages 11
and 12, appears to contain four of the
six standards which are in title IV. I ask
the Senator whether I am correct in my
conclusion.

Mr. DODD. The Senator will have to
indulge me a moment while I check.

As I understood the Senator, he re-
ferred, first, to the language beginning
on line 13, page 99.

Mr. HANSEN. Yes; and carrying
through line 17.

Mr. DODD. This is the part that reads:

The applicant * * * is prohibited from
transporting, shipping, or receiving firearms
or ammunition in interstate or foreign com-
merce under the provisions of this chapter;
or is, by reason of his business experience,
financial standing, or trade connections, not
likely to commence business operations dur-
ing the term of the annual license applied
for or to maintain operations in compliance
with this chapter.

That seems entirely reasonable to me.

The Senator then referred to another
section—I do not recall the number of
it—on page 11 or 12. That must be of
the report.

Mr. HANSEN. I was speaking of Sena-
tor Hruska's bill, the substitute bill,
amendment No. 708.
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Mr. DODD. Pages 11 and 12 of his bill?
Mr. HANSEN. Yes. Section 903(b),
pages 11 and 12, appears to contain four
of the six standards which are in title IV.

Is that correct?

Mr. DODD. I have a chart which we
have drawn up which I believe is correct.
We have the following standards. Under
title V a license would be denied to first,
a person under 21 years of age; second, a
felon or a fugitive or person under in-
dictment for felony; third, a person who
violated any provision of the title; fourth,
a person not likely to conduct operations
in compliance with the title's provisions;
fifth, a person who has no business prem-
ises; and sixth, a person who falsified his
application.

The proposal of the Senator from Ne-
braska [Mr. Hruskal, amendment No.
708, would deny licenses, as I read it, to
the following: First, a person under the
age of 21; second, a felon, a fugitive, or a
person under indictment for a felony;
third, a person who violated any provi-
sion of the act; fourth, a person who
falsified his application.

I think the two differences are, first,
denial to a person not likely to conduct
operations in compliance with the title;
and second, for a person who has no busi-
ness premises. Those are the differences.
I do not believe there is a conflict here.
I tried to go a little further. We had ex-
perience during the course of the hear-
ings where we found a man who did not
have a place of business. My impression
is that he has one room, a loft, or some-
thing of that sort.

I think these people should have an
identifiable place of business such as a
store, a shop, or some place that every-
body knows is his place of business so
that they would not have to go searching
around in some second- or third-story
loft to find it. That is one of the differ-
ences, but I do not see any real confiict.

The Senator from Nebraska [Mr.
Hruskal thinks that his four provisions
are sufficient. I think the requirement of
having a place of business is important.
The point that no one should be granted
a license who is not likely to conduct his
business in compliance with the title’s
provisions seems to me to be important.

That is the best answer I can give.

Mr. HANSEN. I appreciate the re-
sponses of the Senator.

After having prefaced the question
with what I have said, I was going to ask
how the Senator would interpret the
language of section 923(c) of title IV:
“or is, by reason of his business expe-
rience, financial standing, or trade con-
nections, not likely to commence busi-
ness operations during the term of the
annual license applied for or to main-
tain operations in compliance with this
chapter.”

What criteria would be used and how
would it be determined that one is not
likely to commence business operations
during the term of the annual license
applied for?

I have found nothing in the bill nor
in the report, which contains practically
the same words of the bill to clarify this
requirement. It seems to me that the
language left a lot to be desired to be
used in the way of criteria to answer the
questions. It seems that this would allow
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the Secretary of the Treasury or his
delegate virtually unlimited discretion to
approve or deny an application for a
license.

Mr. DODD. The normal and usual cri-
teria would be used. We must remember
that the executive department of the
Government is going to enforce the law,
and that the provisions of the Adminis-
trative Procedure Act would be fully ap-
plicable in all such cases, which also gives
a degree of protection to the applicant.
The applicant would have to be given
notice of the contemplated denial, he
would have to have a chance to be heard,
and he would have all rights of appeal
under that act.

We have to leave to the executive de-
partment some area of establishing rea-
sonable regulations. I am sure the Sen-
ator is aware that it is difficult for us to
write out in every detail how this law
or any other law will be enforced by the
executive department. We do the best
we can. I think that a general criteria,
which we have set up, is as well as we
can do.

Obviously, a ne'er-do-well person, who
has a bad record in his community such
as an habitual misdemeanant, a person
who has been in another business and
made a complete flop of it and abused
it such as the two mail-order dealers I
investigated who had been in the mail-
order pornography business, these would
not be the kind of persons to whom the
Senator from Wyoming would want to
give a license. In addition, I think that
the person’s record and reputation
among his neighbors and fellow citizens
is something which should be considered,
as well as whether or not he has had
any significant association with the
criminal element in the community.

This is what I would do if I were sit-
ting on the case of an applicant for a
license. I think these are some of the
things I would look for. That is what is
meant by this language.

Mr. President, I do not know whether
we are under a strict limitation of time
or not.

Mr. BYRD of West Virginia. Yes; we
are.

Mr. DODD. Mr. President, how much
time do I have remaining?

The PRESIDING OFFICER (Mr. Mc-
GoverN in the chair). The Senator has
19 minutes remaining.

Mr. DODD. I thank the Presiding
Officer.

Mr. METCALF. Mr. President, I shall
not need 19 minutes.

The inquiries directed by the Senator
from Wyoming related to problems about
which I was also concerned. I do wish
to say that the distinguished Senator
from Connecticut has made a great con-
tribution to law enforcement in America.
I feel the efforts the Senator has made
in controlling the indiscriminate traffic
in guns and destructive devices has ac-
quainted the people of America to many
problems that many of us in the West,
where this is not a real problem, were
not aware of. I compliment the Senator
for his contribution.

I also want the Senator to understand
a problem we have in our area. The great-
est business in Montana, Wyoming, Utah,
and Idaho is the tourist business. People
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come into our areas to hunt and they do
use the high-powered rifles and destruc-
tive weapons that the Senator has been
talking about. In addition, the local peo-
ple go out and everybody has weapons,
everybody has shotguns, and everybody
has long guns. We do not use them in
riots and we do not use them in civil
disturbances such as the Senator spoke
of in the beginning of his presentation.
This is what concerns the people of my
area.

The Senator has moved the business
of sporting rifles and the business of
legitimate weapons over into the same
area as gangster weapons and the de-
structive devices. I wish to ask the Sen-
ator why he has changed this division
we have had heretofore and placed
sporting rifles and sportsmen in the same
category as weapons used for destructive
purposes and people who are gangsters.

Mr. DODD. Let me respond to the Sen-
ator, first of all, by thanking him for his
generous remarks which, I am sure, I do
not deserve but for which I am truly
grateful, particularly coming from as dis-
tinguished a Member of this body as is
the Senator from Montana. I have tried
to do my best on this subject.

In answer to the Senator’s specific
question, I have never, and I do not
now, lump together legitimate sportsmen
and criminals, the mentally incompetent,
or the child who is now able to get guns.
I know what the Senator says about his
great State of Montana and other States
such as Wyoming, Idaho, and others. I
know that there is a great tourist busi-
ness there and a great engagement in
the use of sporting guns in those States.
I am not trying to stop that. If anything,
I am trying to encourage it. I want guns
in the hands of decent, responsible
people.

I stated yesterday that my experience
has been that sportsmen are among the
best of our people. I have known many
of them. Unfortunately, the guns they
use for legitimate sporting purposes have
gotten into the hands of criminals, nuts,
and chlidren. That is what I want to pre-
vent and put a stop to. In that sense, one
could say that they are mixed together
but I do not see how we can separate
them other than to do something about
it as strongly as we can. They are not
the same people, but they are the same
weapons. A good weapon can be used,
and frequently is, for a bad purpose. So
that we have to talk about the weapon
and about those undesirables who get
their hands on those weapons.

How would the Senator feel about a
provision in this title which allowed the
States, by option, to be included or to
be left out?

Mr. METCALF. I feel that would be
a very important provision. The prob-
lems of Montana and the problems of
the West on this subject are different
from the problems in urban areas of the
East. I am convinced that we in Mon-
tana could take care of this business of
criminal operations in both handguns,
long guns, and destructive devices.

But the Senator has not quite an-
swered by question. I used to train men
in the use of the .37-millimeter cannon.
I have some nostalgia about that. I was
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once a weapons instructor and know
something about the operations of a
Thompson submachinegun. One can buy
a Thompson submachinegun in some
areas.

Mr. DODD. And buy an antitank gun
as well.

Mr. METCALF. I see no reason at all
why there should be any civilian use of
a .37-millimeter cannon, a .75-milli-
meter cannon, a Thompson submachine-
gun, or a hand grenade. I compliment
the Senator from Connecticut on trying
to control that kind of traffic in destruc-
tive devices on which there should be
eivilian control. But why should that be
lumped with a .30-caliber sporting rifle.

Mr. DODD. They are not lumped to-
gether, Why should they not be in the
same bill?

Mr. METCALF. Because it would
place the purchaser of a high-powered
.22, or a 30-30, in the same category as
the purchaser of a Thompson subma-
chinegun.

Mr. DODD. No. Destructive devices
are controlled much more stringently
than are the sporting rifles. Anyway, as
I see it, it is a vastly different thing. It
seems to me that these terrible devices
are not truly sporting weapons.

Mr. METCALF. We are in complete
accord on that. I say to the Senator I
am delighted he is saying to the Senate
as a part of the ReEcorp that he sees
sporting rifles as an entirely different
thing.

Mr. DODD. I do. That is why I prohibit
their importation under this bill. That
is why I apply stricter controls to them
than I do rifles and shotguns.

Mr. METCALF. I concur in the con-
trol of handguns. I feel that that will
place some burden upon Montana. For
example, someone may want to go out
to Montana on a camping trip and he
will bring along a rifle he recently pur-
chased or has owned for several years,
and the Montana guide would say to
him, “Why don’t you buy a .22, which
is a sporting gun if ever there was one?”
He would not be able to buy that gun
under this bill; nevertheless, as a result
of the control of handguns——

Mr. DODD. He can buy it where he
lives.

Mr. METCALF. But he lives in Con-
necticut.

Mr. DODD. He should buy it before
he goes to Montana.

Mr. METCALF. Perhaps he would not
even know that he could use it there.

Mr. DODD. Well, so that places a small
hardship upon him. If he is a true sports-
man and knows the law and he wants to
buy that kind of gun and he really wants
that particular gun, he can arrange for
its purchase through his dealer in
Connecticut.

Mr. METCALF. As I have said to the
Senator, I concur in that. We will take
care of that in Montana and live with
that kind of thing. Let me ask another
question about destructive devices——

Mr. DODD. If the Senator will let me
answer him further, first, this point has
been raised time and again, that destrue-
tive devices should be covered in the Na-
tional Firearms Act rather than the Fed-
eral Firearms Act. Contention has been
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made that the Federal Firearms Act
covers only sporting arms while the Na-
tional Act covers the gangster type of
weapon. This is a concept that the gun
lobby and others, as well as honest and
well-intentioned people, have foisted
on the public for the past 30 years, I tell
the Senator, and I think I am right about
that.

Mr. METCALF. I do not like the word
“foisted” so far as the Senator from
Montana is concerned.

Mr. DODD. Of course, I do not include
the Senator from Montana. I said many
honest and well-intentioned people. The
gun lobby has used that argument time
and again. The answer to it is that, as I
have tried to think it out, the Federal
Firearms Act, by virtue of the definition
of firearms in the act, covers all firearms
including sporting and gangster-type
weapons. that is one reason. A second
reason is clear, that if one reads the
legislative history of both acts, Attorney
General Homer Cummings, who was the
chief proponent, tried to have all fire-
arms included in both acts during the
years he pressed for strong Federal con-
trol. A third reason, is that the proscrip-
tions on a felon or a fugitive from ship-
ping or receiving firearms are contained
in the Federal Firearms Act but are not
contained in the National Firearms Act.
I think that is a very important point.

That is another reason for specifically
including destructive devices within the
purview of the Federal Act which title
IV, as the Senator knows, transfers to
title XVIII. It seems to me there is no ob-
jective rationale for excluding destruc-
tive devices from title IV. That is why we
have included it.

I should like to see one, strong Federal
Firearms Act that covers just about
everything in this field.

I do not want to repeal or do any-
thing to the National Firearms Act. I
do not think that is necessary. It is very
limited anyway, but it is the law and
the best law we have. It is not very
good, in my judgment, and that is why,
I think, we should put everything in
the Federal Firearms Act, which I would
transfer to title XVIII. I think that is
where it belongs.

Mr. METCALF. Many millions of
sportsmen dislike being lumped in with
gangsters.

Mr. DODD. I know that, I am sure that
is true of people in many areas of ac-
tivity. I drive a car and I do not like
to be lumped in with car thieves, but
the laws enacted to prevent a car thief
from stealing other people’s property
affect me just the same. So it goes.

One other point I overlooked about
the National Firearms Act. All it does
is require that one who fransfers a
machinegun, a sawed-off shotgun, a
sawed-off rifle, or gadget guns, as I call
them, pay a tax. If he pays his tax,
nothing else will happen to him. If he
does not pay it, he can be punished for
not paying it. But I think that is a very
ineffective law with respect to destruc-
tive devices. It seems to me we ought
to have it in a strengthened and updated
Federal Firearms Act. Who is going to
be hurt by it?

Mr. METCALF. I hope the Senator
understands that the Senator from
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Montana is not critical. In fact, the
Senator from Montana is complimen-
tary to the Senator from Ccnnecticut
for the effort to control Thompson sub-
machineguns, burp guns, or 75-milli-
meter cannons, that no civilian should
have any legitimate use for.

Mr. DODD. I thank the Senator.

Mr. METCALF. But why lump those
with the legitimate sportsman who does
have legitimate use for a .22 rifle or a
.30 caliber rifle?

Mr. DODD. Because there are many
people today who have Federal licenses
and these destructive devices are on the
sales counters.

Mr. METCALF. Let us get rid of the
destructive devices.

Mr. DODD. I am trying to.

Mr. METCALF. Let us not get rid of
other things which are legitimate arti-
cles of commerce and necessary as part
of the sporting life of America.

Mr. DODD. Under this title, the im-
portation of such weapons is prohibited.
This is new. I truly do not understand
those who argue that it ought to be under
the National Firearms Act instead of the
Federal Firearms Act, for the reasons I
have given. The question I always ask is,
Who is going to be hurt if we write one
good, strong Federal Firearms Act that
everybody can live with?

Mr. METCALF. A whole lot of legiti-
mate sportsmen.

Mr. DODD. How are they going to be
hurt? If they use the dreadful devices
and handle them for sporting purposes,
they should be stopped. I do not believe
many sportsmen, have antitank guns,
mortars, bazookas, and all these other
weapons. So I do not think any good
sportsman is going to be hurt.

Mr. METCALF. The Senator from
Montana is in complete accord with the
Senator from Connecticut.

Mr. DODD. I know. I take it the Sen-
ator would place destructive device
coverage under the National Firearms
Act rather than the Federal Firearms Act
because to do otherwise might cast a
shadow on the legitimate sportsman.

Mr. METCALF. Yes.

Mr. DODD. My view is I do not think
that is true.

Mr. METCALF. Let me ask a question
before our time runs out. The Senator
has included explosive devices under the
destructive portions of the act.

Mr. DODD. Yes.

Mr. METCALF. Does that mean that
dynamite for mines or construction
companies, and so forth, is included?

Mr. DODD. No, it does not, Senator.
What I had in mind was things like hand
grenades and other types of mines and
bombs.

Mr. METCALF. Antipersonnel mines.

Mr. DODD. Yes.

Mr. METCALF, So that a legitimate
prospector:

Mr. DODD. He is not included under
the provisions at all.

Mr. METCALF. He could get dy-
namite?

Mr. DODD. This provision has nothing
to do with that type of business. It
specifically excludes such items which
would be used in commercial construc-
tion or business activities.
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Mr. METCALF, I was anxious to make
that record, because there is much con-
cern and interest in that.

Mr. DODD. Yes.

Mr. METCALF. I am very grateful to
the Senator from Connecticut. Of course,
he and I disagree about long guns. As far
as sporting rifles and legitimate shot-
guns are concerned, I am glad they are
left out of the bill, and I hope they con-
tinue to be left out of the bill. Neverthe-
less, we are in accord on many provisions
of the bill. The Senator from Connecti-
cut has made a great contribution in
closing the door and protecting the legit-
imate sportsman.

Mr. DODD. I thank the Senator. I
think, whatever happens, we are going to
get a better law with respect to firearms.
ietea.r it will not be as good as it should

Mr. METCALF. I hope it is not as good
as the Senator wants.

Mr. DODD. I was beaten in the com-
mittee vote. I offered the option provi-
sion, and that was turned down.

Mr. METCALF. It would seem to me
that the option would take care of many
of the problems.

Mr. DODD. I though it would, but I
could not convince my colleagues in the
committee, and so it is not in the bill.
Because I value the Senator’s judgment,
I wondered what his thinking was.

Mr. METCALF. I would take the Sen-
ator’s view with respect to the purchase
of rifles, and so forth, in the State of
Connecticut; and I am sure he would
respect my opinion as to the needs for a
rural area.

Mr. DODD, Of course; the Senator
knows that.

Mr. METCALF. And the option provi-
sion would take care of that.

Mr. DODD. It seemed to me it would.

The PRESIDING OFFICER. The time
of the Senator from Connecticut has
expired.

Mr. DODD. I want to thank the Sen-
ator from Montana for his kindness.

Mr. METCALF. I thank the Senator
from Connecticut.

WILDLIFE GROUPS SUPPORT HRUSKA GUN BILLS

Mr. HANSEN. Mr. President, Members
of the Senate have received copies of
correspondence from national groups ad-
dressed to Senator Dopp which explains
their positions regarding title IV of the
Omnibus Crime Control and Safe Streets
Act which is pending before the Senate
today.

The endorsement by these national
wildlife groups is particularly significant
to me because I have worked on numer-
ous occasions with these groups and I
can attest to their dedication and high
sense of responsibility which they carry
to the many issues on which they take a
stand.

On the issue of gun control which faces
us today, I believe that these wildlife
groups accurately and intelligently re-
flect the wishes of the vast majority of
sportsmen and conservationists in my
home State. Therefore, I will take the
liberty of asking that the position of
these groups be made fully clear to the
entire Senate and that the text of their
letters be printed in the Recorp follow-
ing my remarks.



May 9, 1968

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibits 1 and 2.)

Mr. HANSEN. Mr. President, I have
always felt that the privilege of law-abid-
ing citizens and sportsmen to own and
bear arms is one that should not be in-
fringed upon. My own State of Wyoming
has thousands of hunters and gunowners
who have demonstrated a high regard
for the law and who are well aware of
the responsibilities incumbent upon
those owning firearms. Such is indeed
the case with the majority of Americans
who own guns. The rights of these in-
dividuals must be protected.

However, it is also my feeling that, in
the light of the rash of crimes involving
guns, some action must be taken to in-
sure safe streets, homes and places of
business for all citizens.

Because of the necessity for a careful
balance between striking back at crime
in America and guaranteeing the right of
law-abiding citizens to legally bear arms,
I have, in the past, supported two gun
control bills introduced by Senator
Roman Hruska, of Nebraska. The pro-
visions contained in his proposals would
require those convicted of violent crimes,
fugitives and youngsters to purchase
handguns in person, rather than anony-
mously, thereby assisting local police offi-
cials in the enforcement of local gun
laws. These provisions would also tighten
control over machineguns, hand gre-
nades, bazookas, and other such weapons.

I believe that such provisions would
adequately accomplish the ends sought
by all Members of Congress without in-
fringing upon the constitutional rights
of our law-abiding citizenry. It is my be-
lief that the handgun control provision
in the bill as reported out by the Judi-
ciary Committee would destroy the bal-
ance between combating crime and in-
suring the rights of the American people.
Thus I will continue to follow the lead of
the able Senator from Nebraska in at-
tempting to restore this balance.

ExHIBIT 1
NaTioNAL WILDLIFE FEDERATION,
Washington, D.C. May 1, 1968.
Hon. THOMAS J. DoDD,
U.S. Senate,
Washington, D.C.

Dear SEnaTOR Dopp: This will acknowledge
receipt of your letter of April 26 sent via
certified mail to request our opinion and
position on Title IV of S. 917, the Omnibus
Crime Control and Safe Streets Act, as ap-
proved by the Senate Committee on the
Judiciary.

Time does not permit a thorough study
of this proposed legislation by the National
Wildlife Federation’s officers, directors, and
affiliated organizations prior to Senate debate
which you have indicated will begin May 2-4.

The position of the National Wildlife Fed-
eration on firearms control has been made
clear, however, in previous public hearings
conducted by the Committee. In brief, we
favor, (1) striet regulation and control of
concealable weapons (pistols and revolvers);
(2) we support existing regulations prohibit-
ing the sale or interstate shipment of fire-
arms to persons under indictment or con-
victed of a crime punishable by imprison-
ment for a term exceeding one year or is a
fugitive from justice or is prohibited by state
or local law from owning or possessing fire-
arms; and (3) we firmly believe the importa-
tion, sale, shipment, use or ownership of
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destructive devices (such as bombs, bazookas,
grenades, and other military type weapons or
devices) by private citizens should be com-
pletely prohibited; not regulated as your
amendments provide.

As we understand your proposal, it would
repeal the Federal Firearms Act of 1938. We
firmly believe this Act should mot be re-
pealed. If properly enforced, this Act could
have been used to solve most of the current
problems involved in the interstate sale and
shipment of firearms to persons not legally
entitled to possess them. Rather than repeal-
ing what we consider to be a very sound,
workable law, we believe further amendment
is necessary to assist local and state enforce-
ment agencies in further regulating and
controlling mail-order sales of concealable
weapons to residents, or over-the-counter
sales to non-residents, along the lines pro-
posed in Senate Amendment 708.

Thank you for this opportunity to offer
these comments and opinions. As you well
know, the National Wildlife Federation has
always supported adequate control, coupled
with strict enforcement, over the sale, use,
and possession of firearms by our citizens.
We believe the basic answer to the crime
problem in the United States is to resolve our
current social problems and to educate all
law abiding citizens on the proper, safe use
of firearms and to severely punish those per-
sons who deliberately misuse firearms or
other weapons in the commission of eriminal
acts.

Sincerely,
TrHOMAS L. KIMBALL,
Ezecutive Director.

ExH1BIT 2
WILDLIFE MANAGEMENT INSTITUTE,
Washington, D.C., May 2, 1968.

Hon, THOMAS J. DoDD,

Chairman, Subcommitiee To Investigate
Juvenile Delinquency, Committee on the
Judiciary, U.S. Senate, Washingion, D.C.

Dear SewaTorR Dopp: We have your let-
ter of April 26 and the enclosures concern-
ing your amendment which appears as Ti-
tle IV of the Omnibus Crime Control and
Safe Streets Act, S, 917.

In your letter soliclting our views, you
state that “It would be helpful to the pub-
lic in understanding this issue if you would
forward to me your views on my proposed
legislation.

“When this comes to debate in the Senate,
I want to eflectively present all positions to
my colleagues for consideration before they
vote on this measure.

“It is essential that the Congress under-
stand the position taken by your organiza-
tion before voting on this measure.”

We are pleased to respond and do so in
the expectation that this letter will be pre-
sented in full context to the Senate. This
reply sets forth the views of conservationists
who long have recognized the problems re-
sulting from the misuse of certain firearms
and destructive devices. Our recommenda-
tions for the revision and enforcement of
existing laws are a matter of record in the
printed hearings of the Subcommittee To
Investigate Juvenile Delinquency.

We support strict controls over the inter-
state shipment of handguns as proposed in
S. 1853, by Senator Hruska and others, that
would strengthen the Federal Firearms Act.
We prefer the provisions of that bill which
require notification to local law enforcement
officers and an adequate walting period be-
fore a dealer may make delivery of a hand-
gun., We also favor the provision in S, 1853
that would prohibit the interstate shipment
of any firearm contrary to state laws,

We believe that the provisions of your
Title IV which woild prohibit completely,
rather than regulate, interstate commerce
in handguns discriminate agalnst law-abld-
ing persons. Such a prohibition holds maxi-
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mum inconvenience for all sections of the
country rather than focusing attention where
it is required.

We have been advocating that grenades,
bazookas, crew-served weapons and similar
destructive devices should be regulated rig-
idly. This desirable control should be
achieved by amendment of the National Fire~
arms Act as contemplated in S. 1854, by
Senator Hruska and others.

Sportsmen everywhere have asked the
committee not to link sporting firearms
with destructive devices. They have urged
repeatedly that sporting firearms continue
to be handled through the Federal Firearms
Act and destructive devices through the
National Firearms Act. Your Title IV treats
them together and puts them in the crim-
inal code.

We are hopeful that the corrective legisla-
tion that the sportsmen have been seeking
will be enacted during this session. We be-
lieve the Senate should do this by adopting
S. Amendment No. 708 that was offered on
April 29, 1968, as a substitute for Title IV
in 8. 917. That amendment incorporates the
wig.:ly supported features of 8. 1853 and S.
1854.

Sincerely,
C.R. GUTERMUTH,
Vice President.

MESSAGES FROM THE PRESIDENT

Messages in writing from the Presi-
dent of the United States submitting
nominations were communicated to the
Senate by Mr. Geisler, one of his secre-
taries.

EXECUTIVE MESSAGES REFERRED

As in executive session,

The PRESIDING OFFICER laid be-
fore the Senate messages from the
President of the United States submit-
ting sundry nominations, which were re-
ferred to the Committee on Post Office
and Civil Service.

(For nominations this day received,
see the end of Senate proceedings.)

ORDER OF BUSINESS

The PRESIDING OFFICER. Pursuant
to the previous order, the Senator from
North Carolina [Mr. ErviN] is recog-
nized for 2 hours.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield to me for a
unanimous-consent request?

Mr. ERVIN. Mr. President, I am glad
to yield.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that
there may be a brief quorum call and
that following the quorum call there may
be a period of 5 minutes, prior to be-
ginning the speech of the senior Senator
from North Carolina [Mr. Ervin], the 5
minutes to be allotted to the majority
leader.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

The clerk will call the roll.

The bill clerk proceeded to call the roll.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ORDERS FOR ADJOURNMENT UNTIL
12 NOON TOMORROW AND 10 A.M.
MONDAY

Mr. MANSFIELD. Mr. President, un-
der the unanimous-consent agreement
heretofore entered, the distinguished
Senator from North Carolina [Mr.
Ervin] is to be recognized. If he will
yield to me, I should like to take not more
than 5 minutes.

The PRESIDING OFFICER. Unani-
mous consent has been granted for that
purpose.

Mr. MANSFIELD. Very well.

Mr. President, for well over a year—
almost a year and a half—the President
has been speaking in behalf of a safe
streets and omnibus crime control bill.

After long and arduous labor, under
the chairmanship of the distinguished
senior Senator from Arkansas [Mr, Mc-
CrELLAN], a bill was reported by the
committee. The bill is now before the
Senate, and has been since a week ago
Tuesday.

Up to this time, there has been nothing
but conversation on the floor of the Sen-
ate, nothing in the way of action seeking
to face up to the issues which confront
us under the various titles. I hope that
before too long we will be able to begin
to vote on amendments, to the end that
we can face up to our responsibilities and
dispose of the bill one way or the other.

Therefore, Mr. President, I ask unani-
mous consent that upon the completion
of its business today, the Senate stand
in adjournment until 12 noon tomorrow,

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. MANSFIELD, Also, Mr. President,
I ask unanimous consent that upon the
completion of its business tomorrow, the
Senate stand in adjournment until 10
o'clock Monday morning next.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

OMNIBUS CRIME CONTROL AND
SAFE STREETS ACT OF 1967

The Senate resumed the consideration
of the bill (S. 917) to assist State and
local governments in reducing the inci-
dence of crime, to increase the effective-
ness, fairness, and coordination of law
enforcement and criminal justice sys-
tems at all levels of government, and
for other purposes.

Mr. MANSFIELD, Mr. President, it is
the hope of the leadership that, if pos-
sible today, hopefully tomorrow, cer-
tainly by Monday, the Senate will be able
to get down to brass tacks and begin to
face up to some of the differences which
exist in this body. It appears to me that
much time has been spent already in
discussion and debate. In some respects,
I think too much time. But if we are to
depart Washington by August 2, as I
hope, but certainly cannot guarantee,
I think it is up to all Senators to spend
as much time in the Chamber as possible,
to forego outside engagements as much
as possible, and to work together with
the leadership on both sides to try to
bring this debate to a head.

I have received from the President of
the United States a letter relative to the
pending bill, I should like to bring it to
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the attention of my fellow Senators. The
letter, dated May 8, 1968, and addressed
to me, reads as follows:

Dear Mixe: The Senate is approaching a
moment of decision for America, as debate
proceeds on the Crime Control and Safe
Streets Act of 1968.

I would hope that three facts—three cru-
cial facts—can illuminate that debate.

First, a harsh reality faces the most afflu-
ent Nation on earth. Crimes of violence
threaten to turn us into a land of fearful
strangers, The triple-lock door and the street
that empties quickly at mnightfall are
unhappy symbols in modern America. The
rapist and the mugger, the racketeer and the
robber leave heavy scars on our society.

Second, the key to effective crime control
is effective law enforcement—at the local
level. As I have repeatedly stressed, crime
is a local problem. It must be defeated in the
community it corrodes.

Third, the machinery of local law enforce-
ment all across the Nation must be strength-
ened before it can carry out its mission effec-
tively. Far too many local police forces are
ill-paid, ill-equipped, and ill-trained.

Fifteen months ago, based on a study I
had conducted by the President's Crime
Commission, which was composed of the
most carefully selected and outstanding ex-
perts in the field—the most authoritative
study of crime in America ever conducted—
I then urged the Congress to immediately
launch a massive effort to revitalize local
law enforcement—from crime prevention to
the apprehension of criminals to the system
of corrections.

That proposal—the Safe Streets program—
is now embodied in Title I of the bill before
the Senate.

Through federal grants to local communi-
tles and states, it will put new strength into
the entire network of crime control and
criminal justice. It will give the policeman
on the beat—who risks his life to protect our
homes and families—better training and
equipment for his job. It will reward him
with better pay for his service. It will put
the resources of modern science behind his
efforts.

I urge the Senate to pass Title I. It is long
overdue and urgently needed. Delay will be
a victory for the criminal—from the petty
thief to the kings or organized crime. The
losers will be the American people.

The pending bill also addresses itself to
another urgent national concern—the need
for gun control legislation,

I have sought a proper and strong gun
control bill for as long as I have been
President.

Title IV takes a long step toward public
safety, by helping to keep pistols and other
hand guns away from the dangerous and the
deranged.

But it does not go far enough.

It fails to provide the same protection
against weapons which are just as deadly in
criminal hands—the rifie and other long

guns.

Now, it is time to stand up and show we
are not a Government by lobby but a Gov-
ernment of law.

Has not the high powered malil order rifle
brought tragedy enough to America? What
in the name of conscience will it take to pass
a truly effective gun control law?

The issue of immediate importance is to
bring safety to our streets.

We can best do this by:

Strengthening the Gun Control Law.

Writing the provisions of Title I (the Safe
Streets Program) into the statute books
without delay.

Not encumbering the legislation with pro-
visions ralsing grave constitutional questions
and which might jeopardize the prompt pas-
sage of Title I.

In the clear and compelling interest of 200
million Americans, I urge the Senate to enact
Title I—now.
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The mugger and the murderer will not
wait.
Neither must we.
Sincerely,
LynpoN B. JOHNSON.

Several Senators addressed the Chair.

Mr. MANSFIELD. The Senator from
North Carolina [Mr. Ervin] has the floor.

Mr. McCLELLAN. Mr. President, I
should like to have 5 minutes, if I may.

Mr. ERVIN. Mr. President, I ask unani-
mous consent that I may be permitted to
yield not to exceed 5 minutes to the Sen-
ator from Arkansas [Mr. McCLELLAN]
and not to exceed 5 minutes to the Sen-
ator from New York [Mr. Javirs] with-
out losing my right to the floor and with-
out having the time thus yielded count as
a part of the time allotted to me.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. McCLELLAN. Mr. President, I was
seeking the time in my own right. I did
not want to have the time charged to any
other Senator.

Mr. MANSFIELD. Mr. President, the
Senator’s time will be extended if needed.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from North Carolina? The Chair hears
none, and it is so ordered.

Mr, McCLELLAN. Mr. President, the
President of the United States very
kindly sent to me a copy of the letter
that he addressed to the distinguished
majority leader. I appreciate the courtesy
of the President in letting me know
of the message he was sending to the
Senate.

I very much appreciate a cover letter
addressed to me, which the President at-
tached to the copy of the letter sent to the
distinguished majority leader.

Iread it into the RECORD:

THE WHITE HOUSE,
Washington, D.C., May 8, 1968.

Dear JoHN: I wanted you to have a copy
of a letter I sent to Mike Mansfield this after-
noon. I know, as do all Americans, how you
have devoted your life to leading the fight
against crime in our Nation. I hope you will
be able to add another success in your fight
on crime with the passage of the Safe Streets
bill I submitted to the Congress.

Sincerely,
LyNpoN JOHNSON.

Mr. President, I have fought and
worked diligently to try to get the crime
bill on the floor.

I have largely supported the Presi-
dent’s recommendations with respect to
title I. It has some provisions in it now
that it would not have in it, but which the
President wants, except for my vote. My
one vote made the difference in com-
mittee.

I felt that I would be completely
derelict in meeting my responsibility had
I not, during the processing of the
measure that the President recom-
mended, taken into account other areas
in which legislation was needed in order
to effectively wage a war on crime. We
were successful in having some of these
provisions incorporated in the bill.

Since the President of the United
States in his message to the majority
leader refers to his Crime Commission
which made a study and upon which
the President based his recommenda-
tions, I remind my colleagues and the
country that that same Commission
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recommended legislation with regard to
wiretapping and electronic surveillance
in line with and designed to meet the
same objectives as are contained in title
III of the pending bill. So, I am, also, to
that extent, following the recommenda-
tions of the President’s Crime Commis-
sion.

Mr. President, with respect to title II,
particularly some provisions of it relat-
ing to confessions, from my viewpoint—
and I think it is from the viewpoint of
a great majority of the people of this
country, and I am basing that upon the
information that comes to me from the
citizens by mail, telegram, and communi-
cations from learned judges, prosecutors,
district attorneys, and officials who have
the responsibility for law enforcement—
if Congress fails to enact legislation
dealing with some of the Supreme Court
decisions that are responsible today for
the self-confessed murderers and the
rapists and the muggers out on the
streets, to which the President refers,
we will fail the American people; we will
fail our Government; we will fail in our
responsibility. And these people will still
be encouraged to go out and violate the
law with a feeling of security and im-
punity from punishment that they
deserve.

We cannot ignore the fact that the
crime rate is spiraling upward every
hour. Why is this so? It is not because
we do not have enough laws on the books.
It is because we are not enforcing those
laws. That is our trouble.

We can spend all the money we want
to spend. It will help some. However, we
could spend billions of dollars and it
would only be a drop in the bucket. We
could train all the people that we wanted.
However, unless the courts will enforce
the law, unless the courts will sustain
the convictions of self-confessed crimi-
nals—he who admits, “I killed her"; he
who admits, “I robbed her”; and he who
admits, “I raped her”—and unless the
Supreme Court will come around to pun-
ishing criminals, we will never have
effective law enforcement in the United
States.

ORDER FOR RECOGNITION OF SEN-
ATOR McCLELLAN TOMORROW

The PRESIDING OFFICER. Under the
previous order, the senior Senator from
New York is recognized.

Mr. McCLELLAN. Mr. President, will
the Senator yield to me for a unanimous-
consent request?

Mr. JAVITS. Mr, President, I yield to
the Senator from Arkansas.

Mr. McCLELLAN. Mr. President, I ask
unanimous consent that on tomorrow,
immediately after the close of routine
morning business, I be granted 1 hour in
which to discuss the pending measure. I
may not need a full hour.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

ORDER FOR RECOGNITION OF
SENATOR MILLER ON MONDAY
NEXT

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the distin-
guished Senator from Iowa [Mr. MILLER]
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be recognized for one-half hour at the
conclusion of morning business on Mon-
day next.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

ORDER OF BUSINESS

The PRESIDING OFFICER. Under
the previous order, the Senator from New
York is recognized.

POOR PEOPLE'S MARCH ON WASH-
INGTON—REALITY OF THE SITU-
ATION

Mr. JAVITS. Mr. President, as a mem-
ber of the Senate Permanent Subcom-
mittee on Investigations, I feel it is my
duty to comment, both on the executive
session hearings held by the subcommit-
tee on April 25, and on the comments of
other members of the subcommittee
relative to the proposed Poor People's
March on Washington.

On Wednesday, the chairman of the
subcommittee, the Senator from Arkan-
sas, and the ranking Republican member
of the subcommittee, the Senator from
South Dakota voiced their concern that
the proposed march could lead to violence
and serious civil disorder. Certainly, the
Senators have every right to counsel cau-
tion, and indeed, I would agree that there
is always a potential for violence in such
a demonstration which must be recog-
nized by a prudent Federal Government.

I believe it is unfortunate, however, to
await this event with an apprehension
which in some guarters borders on hys-
teria. Surely, let us give thoughtful con-
sideration to the fears which are ration-
al—fears, for example, that extremists
committed to violence for its own sake
will make an effort to take over the
march—and let us take steps to see that
this does not happen.

I stand with what I feel is the unani-
mous opinion in the Congress that we
will brook no violence, no anarchy and
no immobilization of the Federal or Dis-
trict Governments or of the community.
But let us remember that the leaders of
this march are committed to nonviolence
and let us do all we can to reinforce their
positions as leaders and help them chan-
nel this great outpouring of the poor into
creative and constructive petition for re-
dress of grievances.

We would be unrealistic if we did not
recognize the posibility of disorder dur-
ing the march. But what many of the
most fearful eritics of the march seem
to forget is that the city and the Federal
Government also see what is evident to
us. First, there are appropriate statutes
on the books to arrest any participant
who incites or participates in violence
or conspires to do so. Specifically, I call
attention to title I of the recently en-
acted Civil Rights Act of 1968 which
makes it a Federal crime to travel in in-
terstate commerce with the intent to in-
cite or participate in a riot, and title X
of that act which penalizes the manufac-
ture, use or instruction for use of fire-
arms or explosive devices in a civil dis-
order. The text of these sections are sub-
mitted as an appendix to these remarks,

Second. Testimony at the closed hear-
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ing by General Yarborough of U.S. Army
Intelligence, by Attorney General Ram-
sey Clark and by Public Safety Director
Patrick Murphy indicate clearly that the
police, the FBI, and the Department of
Defense are coordinating information on
the participants’ of the march and are
making plans to protect the city from
any attempt to turn the march into a
violent demonstration. In fact, when the
chairman asked General Yarborough if
he had heard certain threats of violence
made in connection with the march, the
general’s reply was:

The implication to me is that the people
who made these statements would like to
carry these things out, but I see no hard
organizational structure at this point, or
any indications of actual numbers .. . or
time-space factors that would permit these
things to happen to the degree that those
statements would indicate,

When the chairman cited specific in-
stances of such threats he was asked at
least four times during the course of the
hearing by Attorney General Clark to
make his information available to the

‘FBI. I believe it is only prudent for any

of us who have such information—
whether or not it is rumor or fact—to
notify the proper authorities.

Third. Government witnesses appear-
ing before the subcommittee made it
quite clear that they intend to preserve
law and order and that they have made
plans to do so. To quote the Attorney
General, for example:

There will be no blocking of the bridges
and there will be no obstruction of Govern-
ment bulldings. . . . If people sit on the
bridges, they will be removed. If people
endeavor to unlawfully enter Federal build-
ings they will be prevented from entering
Federal buildings.

We would be foolish, indeed, if we did
not make such preparations and prepare
ourselves for any contingency; but, I am
sure also that Reverend Abernathy and
the organizers of the march will be
equally grateful if law and order are
maintained.

Now that we have outlined the steps.
to be taken in case there is violence, let
us consider what we can be doing now to
see that violence does not occur. The
march, after all, has been conceived and
executed by men dedicated to non-
violence. We are under an obligation, I
believe, to reinforce their position of
nonviolence, to assist them in preserving
order, and to listen to their grievances
and act with justice.

First. We can turn our attention to
legislation entitled to priority such as the
measure referred to by Reverend Aber-
nathy in his testimony before the Pov-
erty Subcommittee. These are, the hous-
ing bill, the manpower employment bills,
and Federal welfare reform. Congress
should deal with the Senate-passed sup-
plementary appropriations for summer
employment of youth, for added Head-
start and for remedying malnutrition.
These measures could be considered and
passed within weeks—not out of fear,
but because they are just and neces-
sary—and such an expression of good
faith on the part of the Congress would
give great support to leaders of non-vio-
lence.

Second. I believe our best course of ac-
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tion is to support and encourage in any
way that we can the efforts of the leaders
of the Poor People’s Campaign to con-
trol their own people. There is some
precedent to indicate that discipline is
better imposed from within a campaign
such as this, or from within a ghetto com-
munity, rather than from the outside
community.

In 1963, in the stirring march on
Washington conducted by the civil rights
leadership, effective use was made of
marshals employed by the movement it-
self. In 1966, when Sargent Shriver
opened the Watts festival, held on the
first anniversary of the riots which
wracked that district, the community
used its own youth to keep order and to
prevent fresh outbreaks—and they suc-
ceeded in that job. In fact, when the sec-
ond Watts festival was held in 1967 and
the community patrol idea was again
used, these young people actually pre-
vented Stokely Carmichael from driving
his ear, uninvited, into the automobile
procession.

There are steps that the Federal Gov-
ernment can take to help the marchers
police themselves along the lines of these
precedents. For example, the OEO and
the Labor Department could encourage
antipoverty organizations and youth en-
gaged in youth programs to engage in
this kind of security activity in coopera-
tion with the leaders of the march. Gov-
ernment agencies could review their con-
tracts with such groups to insert added
flexibility, where needed, to allow the
grantees to take on such assignments.
Some funding might also be made avail-
able to appropriate community-based
groups to mount such security programs.

I am pleased to say that this general
approach of using community people to
maintain law and order has been en-
dorsed by over 80 Republicans in the
House and Senate in the form of a pro-
vision of the National Manpower Act of
1968, introduced on March 28 of this
year. In that bill, particular encourage-
ment is given to the Secretary of Labor
to fund public service employment pro-
grams in the field of public safety, in-
cluding programs which would create
jobs for ghetto residents in such occupa-
tions as community escort and patrol
and police support activities.

Third. We in Congress certainly have
the obligation to exercise legislative over-
sight respecting the executive branch
and, if appropriate, to express our con-
cern about the preparations for the
march. But we should not, by hasty laws
enacted on the spur of the moment, de-
prive the Federal departments that are
trying to deal with the march the flexi-
bility and adaptability to do so. Nor
should we give ultimatums to Americans
who are poor and who are seeking to
protest to the Congress if they do so
in a lawful manner, anymore than we,
ourselves, would propose to legislate un-
der ultimatums. The question of which
area of parkland should be used for
construction of temporary dwellings, for
example, is best decided by the Depart-
ment of the Interior which is in touch
with the leaders of the march. It would
be unfortunate, in my judgment, if Con-
gress assumes this prerogative because it
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confuses flexibility with incompetence,
especially as there is proof that the Fed-
eral Government departments and the
District government are moving actively
in the situation.

In August of 1963 a historic and most
peaceful civil rights march occurred in
Washington. It was preceded by many
of the same warnings of disaster, some
panic on the part of private citizens who
rushed to arm themselves, and even a
few pleas to suspend the Bill of Rights
and prevent the petition from taking
place. The dignity and solemnity of that
demonstration was an example of Ameri-
can government at its best. It impressed
the Congress, the Nation and it inspired
the world. Far from necessitating the
suspension of the first amendment, it
serves today as a classic example of a
free people petitioning for the redress
of grievances. Many of us participated
in that march—I did. Our job is to do our
best to see that the spirit of 1963 will
pervade this city in the coming weeks,
that the demonstration will be of such a
character that all the participants will
say—as I do of 1963—"I am proud that I
was there.” And I hope and pray that the
objectives of the 1968 march—economic
dignity for all Americans—will be
achieved with the overwhelming support
which the 1963 civil rights march gen-
erated for the landmark Civil Rights Act
of 1964.

Mr. CURTIS addressed the Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
North Carolina has the floor.

Mr. CURTIS. Mr. President, will the
Senator from North Carolina yield me 3
minutes, with the unanimous-consent re-
quest that he not lose the floor?

Mr. ERVIN. Mr. President, I ask
unanimous consent that I may be per-
mitted to yield to the Senator from
Nebraska, without losing my right to the
floor, and without the time he uses being
deducted from the time alloted to me.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CURTIS. Mr. President, I wish to
say something about the proposed march
of the poor on Washington.

I was present at the hea.ri:ng of the
Permanent Subcommittee on Investiga-
tions at which the military, the Mayor,
the Secretary of the Interior, and the
Attorney General were called in to advise
on what preparations they had made.

Last night I watched on television a
news report concerning these prepara-
tions. Yes, there are plans to protect the
Capitol. There are plans to protect the
White House. There are plans to pro-
teet the foreign embassies. All of this
should be done. But they do not have
an immediate plan to protect the poor
people of Washington.

Mr. President, if arson or violence
breaks out, it is less likely to be in sub-
urbia or in the finaneially secure sections
of Washington than where the poor peo-
ple live. It will be the people of both
races, but it will be predominantly the
colored people. Those people have a right
to be secure in their homes. Those peo-
ple have a right to be secure on the street.
Those people have a right to be secure
in their neighborhood. Those people have
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a right to be secure in going to and from
their work.

Too much attention is being paid to
noisy people, and too little attention is
being given to finding out what the poor
people really think about this march.
And I am talking about poor people who
are colored, who live in the Nation’'s
Capital. They do not want the march
to occur—great numbers of them, and I
would guess a majority of them are of
that opinion. They know that if a fire
is set, it will endanger their homes. They
know that if more lives are lost, it will
be in their neighborhood.

The police and the military should bhe
brought in in time; not against the poor,
but in favor of the poor—to protect them
and to make them secure in their homes.

All this is taking place in a political
year, when there seems to be a contest
among some politicians to cater to the
noisy few and to promise them a great
deal. There is an attempt to equate the
need for law and order with a lack of
sympathy toward the problems of great
cities. Nothing could be farther from
the truth. The people most needing help
with respect to law and order are the
poor people of our great cities.

I say now that the Attorney General,
the Secretary of the Interior, the Mayor,
his subordinates in the safety depart-
ment, the chief of police, and the entire
executive branch are not prepared to
move in and protect the poor people of
Washington from fires or looting or kill-
ing—accidental or otherwise—as a pre-
ventive measure, before it happens.

Mr. President, that is what the poor
people want. Let us forget about the
politicians, both rich and poor, who are
making an issue of this, and let us give
the poorest, the most humble citizen in
the Nation’s Capital, the safety that he
wants in his home, safety in front of his
home, safety in his neighborhood, and
safety going to and from work.

I thank the distinguished Senator from
North Carolina for yielding to me. I yield
the floor.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
distinguished Senator from North Caro-
lina may yield to me for a period of not
to exceed 5 minutes, in order that the
Senate may consider nominations on the
Executive Calendar, without the time
being charged against the time of the
Senator from North Carolina.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
Senate go into executive session to con-
sider various nominations on the Execu-
tive Calendar; and I ask that the Senate
consider first the nomination of William
M. Drennen, of West Virginia.

The PRESIDING OFFICER. Is there
objection?

There being no objection, the Senate
proceeded to consider executive business.
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TAX COURT OF THE
UNITED STATES

The assistant legislative clerk read the
nomination of William M. Drennen, of
West Virginia, to be a judge of the Tax
Court of the United States.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
Senate proceed to the consideration of
Calendar No. 293 on the Executive Cal-
endar.

The PRESIDING OFFICER. Without
objection, it is so ordered. The nomina-
tion will be stated.

The assistant legislative clerk read the
nomination of Wilbur J. Cohen, of Michi-
gan, to be Secretary of Health, Educa~-
tion, and Welfare.

Mr. CURTIS. Mr. President, in order
that we might have some information
concerning possible future proposals in
the field of social security, I obtained
consent of the Committee on Finance fo
submit certain questions to Mr. Wilbur
J. Cohen, the nominee for Secretary of
the Department of Health, Education,
and Welfare. These questions were sub-
mitted in writing and Mr. Cohen has
made his replies thereto in writing.

I am aware of the fact that the an-
swers are not as informative as they
might be if the questions had been asked
orally, so that followup questions might
be asked in those cases where the an-
swers appear to be unclear. I cite ques-
tion 14 and the answer thereto as such
an instance.

Mr. President, I ask unanimous con-
sent that the questions and answers be
printed in the Recorp at this point.

There being no objection, the questions
and answers were ordered to be printed
in the REcorp, as follows:

Question 1. Mr. Cohen, to which additional
groups would you favor extending Medicare?
How many people are involved? What would
be the cost in dollars and in payroll tax?

Answer. Last year I endorsed extending
Medicare to the disabled recipients of social
security. The proposal made to the Senate
Finance Committee would have extended
hospital insurance protection to about 1.7
million totally disabled beneficiaries and to
future disabled beneficiaries at a level-cost
estimated at that time by Mr. Robert J.
Myers, Chief Actuary of the Social Security
Administration, at .80% of taxable payroll
and a first year cost of $790 million. The pro-
posal made to the House of Representatives
also involved extending coverage to these
beneficlaries under Part B of the program
(physicians’ and related services). If all 1.7
million beneficiaries were covered, Mr. Myers
now estimates the first year cost at $490
million.

The Congress has since directed the De-
partment to appoint an Advisory Council to
study this entire matter (Section 140 of the
Social Security Amendments of 1967). The
Council is required to submit its report and
recommendations by January 1, 1969 and, will
also review and provide advice on cost esti~
mates in this area.

Question 2. Mr. Cohen, what government
action, if any, would you favor which might
relate to existing shortages of doctors, nurses,
and hospital beds?
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Answer. I favor strengthening and expand-
ing existing legislation relating to health
manpower. I support 8. 2095, the Health Man-
power Act of 1968, currently pending before
the Senate Committee on Labor and Public
Welfare,

With respect to hospital and other medical
facilities, I believe there should be some
modifications in the existing Hill-Burton Act
which expires on June 30, 1969, A special
National Advisory Commission on Health
Facilitles i1s now in the process of examining
various proposals, I believe it would be de-
sirable to awalt the recommendations of the
Commission before any decision is made on
specific amendments.

Question 3. What additional medical bene-
fits would you favor extending to the recip-
ients of Medlcare? What would be their
cost in dollars and in payroll tax?

Answer. The Congress directed the De-
partment to study the feasibiilty of inclu-
sion of certain additional services under the
Medicare law. (Section 141 of the Social Se-
curity Amendments of 1967). The Congress
also directed the Department to study the
coverage of drugs under the Medicare pro-
gram. (Section 405 of the 1967 amendments).
I believe it would be desirable to awalt the
results of these studies before making any
recommendations,

Question 4. Mr. Cohen, if the law is nof
changed further, how much will the Federal
government be spending on Medicaid five
years from now?

Answer. At the time of the Joint Senate-
House conference last year on the Social Se-
curity Amendments of 1967, the cost of the
Medicald programs to the Federal Govern-
ment under the 1967 amendments was esti-
mated at approximately $1.7 billion for the
fiscal year 1972, While there are no new esti-
mates yet available, experience during this
fiscal year indicates that the estimate for the
fiscal year 1972 is likely to be about $214
billion to $3 billion. There has not been any
actual experience with the limitations im-
posed by last year’s legislation since these
do not begin to become effective until
July 1, 1968.

President Johnson directed me to establish
a joint Federal-State task force to bring
about Improvements in reporting and esti-
mating the costs of Medicaid. The group
held its first meeting on May 6. The Task
Force consists of State budget directors and
health and welfare officlals. We are working
on refining our estimating process in coop-
eration with these officials.

Question 5. Do you favor any expansion,
additions, or additional coverage of Medicaid?
If so, will you enumerate them and give
their costs?

Answer. The Social Security Amendments
of 1967 authorized the establishment of an
Advisory Council on Medical Assistance. (Sec-
tion 226 of the amendments which created
Section 1908 of the Boclal Security Act.) I
believe a reappraisal of the Medicaid, Medi-
care and other relevant programs with the
help of the several advisory groups is essen-
tial before any further changes are pro-
posed In the Medicald program.

Question 6, On March 28, 1968, you were
quoted as saying that we could further ex-
pand the Social Security program in ralsing
the level of benefits, applying them to more
individuals, improving the disablility cov-
erage, a number of other matters, and rais-
ing the minimum benefit to $70.00. Would
you particularize what you favor doing in
each of these particulars within the next
four or five years? Please give the dollar cost
and the payroll cost.

Answer. I favor increasing the minimum
monthly soclal security benefit to $70 for
all beneficlaries. I also believe the across-
the-board level of benefits could be increased,
and disability protection improved but I
have not yet completed the studles neces-
sary to make a specific recommendation. Mr,
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Robert J. Myers, Chief Actuary, has informed
me that the level cost of increasing the mini-
mum benefit to $70 would be .18% of tax-
able payroll and the first year cost 8600 mil-
lion. Examples of costs associated with a
$70 minimum and an across-the-board in-
crease are: $70 min. and 5%—level cost
b5T7% of taxable payroll, first year $1.8 bil-
lion; 70 min. and 10%—level cost 1.00%
of taxable payroll, first year $3.0 billlon,

Question 7. Mr, Cohen, in your recent press
release you stated that we have 8 million on
welfare and we have 26 milllon people in
poverty, making 18 million people in the
poverty class who are not receiving welfare.
Do you propose to place these 18 million peo-
ple under a welfare program in which the
Federal government participates? If so, what
will be its dollar costs, both immediate and
long range?

Answer. I have made no proposal to place
18 million additional people under a welfare
program. I believe this would be impractical
and undesirable.

Question 8. Mr. Cohen, do you belleve
that the war on poverty, about which we
hear a great deal, should be dealt with
within the framework of the various titles
of the Social Security law? I am not asking
you to criticize or condemn another Federal
agency. My question is, “Do you think the
Social Security program could adequately
discharge the Federal government's respon-
sibility in eliminating poverty?”

Answer. I do not think the Social Security
program by itself could adequately discharge
the Federal government's responsibility in
eliminating poverty. I think that many ap-
proaches need to be taken to the problem
of eliminating poverty, and I do not think
they can all come within the framework of
the various existing titles of the Social Se-
curity Act. We need, for example, job train-
ing for people without marketable skills. We
need better education for the disadvantaged.
Information on family planning should be
available to the poor as well as to others.
But I think more can be done under social
security to eliminate poverty. Just increas-
ing the minimum benefit to $70 a month
would take about a million people out of
poverty.

Question 9. Mr. Cohen, do you favor the
guaranteed annual income?

Answer. I have not expressed myself in
favor or opposed to “the guaranteed annual
income.” The President's Commission on In-
come Maintenance (the Heinemann Commis-
sion), of which I am a member, will be
studying such plans, but of course it is too
soon to say what conclusions it will reach
or what my own opinions will be as a result
of the study.

Question 10. Have you made any expres-
slons concerning the guaranteed annual in-
come for any portion of our population lim-
ited to such a group as our aged?

Answer, I have stated that the aged could
be provided sufficient income to make it pos-
sible that no aged person would fall below
the poverty line. There are several ways in
which this could be accomplished. In any
case the social security program would play
a major role, as it does now. I have not yet
come to any conclusion as to the modifica-
tion of present programs or new provisions
g)at might best accomplish such an objec-

ve.

Question 11. In your opinion, if a program
of a guaranteed annual income were to be
adopted, should it be part of our Social Se-
curity system? How would it operate? How
would it be financed? And what would be the
immediate and the long range costs?

Answer. I have not taken any position in
favor or opposed to including a guaranteed
annual income as part of the Social Security
system.

Question 12. Mr. Cohen, under present law
what will be the maximum annual wage base
subject to the Social Security tax? Do you
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favor increasing this? If so, how much and
in what steps? Have you expressed favor for
a wage base of as much as $15,000 a year?

Answer. The present maximum annual
wage of earnings base in the Social Security
law is $7,800, I believe the base should be
increased. Last year, the President recom-
mended increasing it to $10,800 by 1974 and
I was in agreement with that recommenda-
tion. Based on increasing earnings, I would
think a higher sum, say $12,000 or even
$15,000 would not be unreasonable by the
mid-seventies, I believe it would be desirable
over a period of time to increase it in steps
80 it would ultimately have a relationship to
earnings under the soclal security program
in any year closer to the relationship which
existed in 1935-39 under the original Soclal
Security Act. In 1969 I expressed the view
that the maximum earnings base should be
fixed so that about 90% to 95% of the men
aged 25-44 working four quarters a year
would have their full earnings covered by
the program. I have not had the opportunity
to re-examine this view in the light of recent
wage and employment developments.

Question 13. Mr. Cohen, as to the Social
Becurity tax rate under existing law, what
will the maximum be and when will we reach
it? When the maximum is reached, what will
be the maximum annual tax in dollars for an
employee? And for a self-employed person?

Answer. Under existing law the maximum
contribution rate for the whole social secur-
ity program—old age, survivors, disability
and hospital insurance—is 5.9 percent for
employees and employers, each, and that rate
will be reached in 1987. For the self-em-
ployed the maximum rate, to be reached in
the same year, is 7.9 percent. The maximum
dollar amount of tax in that year for em-
ployees will be $460.20; for the self-employed
it will be $616.20.

Question 14. Do you favor an increase in
the Social Security tax rate? If so, how much
and when?

Answer. I do not favor an increase in the
Social Becurity tax rate unless it appears
necessary to finance needed improvements
in the programs which require additional
income. An increase in the maximum earn-
ings base, which I favor, would support
some additional improvements in benefits.
Also, as earnings levels rise in the future,
the present financing structure will gen-
erate additional revenue in excess of the
benefits arising from the higher earnings.
These additional revenues would be available
to finance increased benefits.

Question 15. Do you favor financing from
general funds any part of the Soclal Se-
curity program which is now financed en-
tirely by payroll taxes? If so, how much
and in what proportions?

Answer. I have not expressed myself in
favor or opposed to additional general reve-
nue financing beyond what is authorized
in existing law.

Question 16, Mr. Cohen, at one time you
favored the Murray-Wagner-Dingell bill,
which was a Medicare program not limited
to the aged but for all our citizens. Prior
to the adoption of our present Medicare
program you stated that you no longer
favored Medicare for all Americans. What
is your present position on some kind of
government universal health care for all
Americans?

Answer. My present position with respect
to “some kind of government universal health
care for all Americans” is that I am not
proposing any such plan. I would want to
see the detalls of any such proposal before
endorsing or opposing it. I would expect any
future developments almed at bringing a
broader and more uniform scope of health
benefits to the American people to be a
combination of provisions and actions—
private as well as public—that would build
on the strengths and capabilities of existing
voluntary and public programs.
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Question 17. In your personal opinion, what
should be the maximum Social Security old
age benefit?

Answer. In 1959 I stated that the maxi-
mum old age benefit should be at least four
to five times the minimum benefit. I have
not had the occasion to review or revise that
view. I would want to reexamine the actual
situation affecting the aged and all the con-
ditions of the program before expressing a
current opinion. At present, the maximum
benefit specified in the law for a retired
worker alone is $218, and for a couple, $323.
Under the President's proposals last year the
maximum would have been $288 for a re-
tired worker and $378 for a couple. I support
such maximums now. If a higher wage base
were enacted by the Congress, these amounts
should be appropriately increased.

Question 18. Again in your personal opin-
ion, what do you think should be the per-
centage of income replacement for a primary
old age benefit—50% ? 5% ?

Answer. I have not favored a uniform per-
centage of income replacement but believe
the percentage replacement should vary,
being higher for lower earners than for those
with higher earnings, as it does under exist-
ing law. Under present law the individual at
the top of the scale—with earnings of 650 a
month—recelves a benefit of about 331, per-
cent of his average monthly earnings; at
earnings of $208 a month the worker re-
celves a benefit of 50 percent and below $208
receives more than 50 percent. I would want
to reassess the amounts and the percentage
from time to time depending on the changed
situation as earnings rise.

Question 19. What do you personally feel
about extending Medicare to those receiving
Soclal BSecurity disability benefits? To all
beneficiaries? To all who are working and are
covered by Soclal Security?

Answer. SBee my answers to questions 1
and 16.

Question 20. Mr. Cohen, have you taken a
position indicating that you favored a Social
Security tax wherein the amount levied on
the employer might be more than the
amount levied on the employee? If so, will
you elaborate upon it?

Answer. I have not made a specific recom-
mendation as to a change in the proportion
of the tax levied on the employer.

Question 21, Do you regard the proposal
for a negative income tax as one way of pro-
viding a maximum guaranteed income? If
50, do you favor 1t?

Answer. While a negative income tax is
one way of providing a guaranteed income, I
do not now favor or oppose either that or
any other method of providing a guaranteed
income; I think the whole subject needs
more study. As I have sald, I am a member
of the President’s Commission on Income
Maintenance (the Heinemann Commission).
I expect that that Commission will study
the negative income tax as well as other ap-
proaches to the problem of income main-
tenance. At present I have an open mind on
all alternatives.

Question 22. Mr. Cohen, with reference to
higher education, I believe that you stated
that about 11, million college students out
of 6 million are receiving some type of Fed-
eral grant or loan at the present time and
that within 5 years this group recelving
financial aid would be about 2 or 8 million.
What do you anticipate this would cost?

Answer. Present Federal student aid pro-
grams will assist approximately 114 million
students in the fiscal year 1969 at a cost of
about $600 million. Projections for both the
institutionally administered programs (Edu-
cational Opportunity Grants, College Work-
Study, National Defense Student Loans) and
the Guaranteed Loan Program indicate that
the number of students to be aided in 5 years
(FY 1973) will be about 2.7 milllon students
out of a total student population of ap-
proximately 8.4 million. Cost to the Federal
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Government at this projected level of sup-
port would be approximately $1,343 million
or about $750 million more than 1969.

Question 23. Mr. Cohen, do you favor any
change in the Medicare program with re-
spect to the selection of doctors, fee sched-
ules, and manner of payments?

Answer. No. I do not now propose any
change in Medicare or Medicaid to select
doctors, to establish a national fee schedule,
or to change the present methods of payment
for doctors’ services. I think we should have
more experience with the provisions of the
existing program and work on problems of
cost and utilization with the cooperation of
the profession before deciding whether it is
necessary to propose any major changes re-
lating to the three factors mentioned.

Question 24. Mr. Cohen, do you favor any
changes in the Medicare law with respect to
the reimbursement of hospitals and the
methods used for the same?

Answer. Third party relmbursement
formulas represent an area which offers pos-
sibilities for supporting improvements in ef-
ficiency. Reimbursement experimentation
was authorized by Section 402 of the 1967
Soclal Security Amendments. This provision
grew out of the concern that reimbursement
on a cost basis in itself provides no incentive
for participating hospitals and other orga-
nizations to furnish health care economically
and efficiently since they gain no advantage
under the program by lowering costs. We
have proposed legislation which would per-
mit immediate application of reimbursement
methods that may be proved effective through
experimentation. This provision is included
in Senator Russell Long's bill, S. 3323. It
would be desirable to have the results of
some experimentation and of studies now
underway before deciding whether basic
changes are necessary in reimbursement
methods.

Question 25. Mr. Cohen, in the fiscal year
which begins next July 1, what are the
estimated total expenditures, including both
trust funds and general funds that will
be made under the various titles of our
Social Security law? To how many bene-
ficiaries will this money be paid? How many
of these beneficiaries are in what you would
define as the poverty class? How many in-
dividuals would you estimate are in the
poverty class that are not beneficiaries under
some title of the Social Security law?

Answer. The fiscal 1969 budget provides
for expenditures of $39 billion for the pro-
grams under the Soclal Security Act. This
includes $33 billion from the four social
security trust funds (Titles II and XVIII);
and the Federal grants for public assistance
(Titles I, IV, X, XIV, XVI, XIX), for ma-
ternal and child health programs (Titles V,
XVII), cooperative research and demonstra-
tion grants (Title XI) and the Federal grants
for adminstration of unemployment insur-
ance (Title III). If the State withdrawals
from the Unemployment Trust Fund were to
be included, this would add £2.4 billion to
the total.

Cash payments will be made to about 25
million social security beneficiaries and about
8.8 million public assistance recipients (a
little over 1 million persons will get both
OASDI and PA). About 15 million of the
total 33 million will be poor.

In addition, it is estimated that about 7.6
million aged persons will get some benefits
under Medicare—most of these persons will
also be drawing cash social security benefits,
It is estimated that 2.5 million persons will
get some services under the several maternal
and child health programs. Most of the latter
are likely to be poor or in the very low income
class,

With no major changes in programs or
policies there will probably still be some 26
million persons with incomes below the pov-
erty line as of January 1969. This suggests
that there will be about 10-11 million poor
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persons not getting cash benefits under the
programs established by the Soclal Security
Act.

Question 26. In your recent press release,
you stated that the American people, out of
all public and private funds, Federal, State
and local, are spending $146 billion a year
on health, education, and welfare, and that
amounted to about 18 or 19 percent of the
gross national product. My question is “In
your opinion how much should this be in-
creased in the next 5 years and how much of
this increase should be borne by the Federal
government?"

Answer. Our population is still growing,
the number and proportion of our young
people who want and should go to college is
increasing, the average pay of teachers, hos-
pital employees and others who provide serv-
ices 1Is still below that of other occupations
and undoubtedly will rise. I am sure that
medical technology and new medical discov-
eries have not come to an end.

The increase in total expenditures for
health, education and welfare in the last 5
years has reflected also several major new
Federal programs—Medicare and Medicaid,
Federal support for education and the pro-
grams under the Economic Opportunity Act.
The expenditures for these programs will
undoubtedly rise.

It would seem to me reasonable to think
of a continuing increase during the next five
years at about the same rate as that of the
past 5 to 10 years. I would hope and expect,
however, that the States, the localities and
the private sector would be expanding their
efforts and that the Federal share would be
approximately the same as at present. If the
non-Federal share does not increase to meet
the needs then it may well be that the Fed-
eral share will increase.

Mr. THURMOND. Mr. President, I
prepared a letter under date of May 6,
1968, and it was delivered by hand to
the Honorable Wilbur J. Cohen, on the
morning of May 7, 1968. The letter reads
as follows:

May 6, 1968.
Hon. WiLsur J. CoOHEN,
Acting Secretary, Department of Health, Edu-
cation, and Welfare, Washington, D.C.

DeEar MRr. CoHEN: The State Newspaper,
Columbia, South Carolina, of April 25, 1968,
in an editorial entitled, “Freedom of Choice,”
stated: “In short, the mutual acceptance of
partial integration by both the white folk
and the black folk of a community is not
acceptable to HEW. Freedom of choice is
permissible only when the cholce leads di-
rectly to the full-scale mixing that obsesses
the Washington bureaucracy now guiding
the destinles of all Americans.

“Under these circumstances, the term
‘freedom of choice’ is a fraud and a farce.
There is no freedom where only one choice
is avallable. And where there is no free-
dom, tyranny reigns—as is rapidly coming
to be the case in the public school systems
of America."”

Is your policy going to be a true freedom
of choice or is it going to be a subterfuge
freedom of cholce which will only be ap-
proved when it leads to integration?

In other words, can a child freely choose
the school he wishes to attend or will such
child be compelled to attend a school not of
his choice?

Please wire reply.

With best wishes.

Sincerely,
STROM THURMOND.

Mr. President, as I said, this letter was
delivered to Acting Secretary Cohen on
the morning of May 7. We have received
no reply; neither a wire, a letter, nor a
verbal reply.

Mr. Cohen’s office was contacted within
the last hour and we were informed that
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he was not there, that he had not dis-
patched a reply, and, in fact, none had
been prepared to this communication.

Mr. President, this nomination has
been pending for several days and it
looks as if he has been delaying a reply
to this communication until after action
has been taken on his confirmation. It
seems to me that I asked him a very sim-
ple question: Whether he favored a true
freedom of choice for school children, or
was he going to adopt a subterfuge free-
dom of choice which would only be ap-
proved when it leads to integration.

I might say, Mr. President, that in my
State all the schools have been open to
all the children; no school refuses any
child of any race, color, or national origin
attending such schools.

However, there has been tremendous
pressure brought upon some of the
schools in my State, upon the trustees
and school officials, to transfer children
from one school to another school in or-
der to bring about a greater mixing.

In some cases the teachers did not
prefer to transfer, and in other cases the
children and the parents of the children
did not prefer them to transfer.

The PRESIDING OFFICER. The time
allotted to the Senator from West Vir-
ginia has expired.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
time be extended for 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THURMOND. Mr. President, al-
though some did not wish to transfer,
these children have been forced to trans-
fer anyway. The Supreme Court decision
of 1954 provided there should be no dis-
crimination in the matter of children
attending school. It did not provide—
and I repeat “did not provide”—for
forced integration; but merely provided
that there should be no discrimination.
In other words, any child of any race
could attend any school. Mr. President,
our State has followed that practice and
is following it today.

The Civil Rights Act of 1964 went no
further than that, but despite the fact
that the Supreme Court decision went
no further and the Civil Rights Act went
no further, the Department of Health,
Education, and Welfare today has
adopted its own rules and is going
further than the decision of 1954, the
Civil Rights Act of 1964, or any other
law.

I challenge anyone to show me any law
on the statutes tocay that gives the De-
partment of Health, Education, and Wel-
fare the authority to force children to
go to a school they do not want to go to.
In fact, that is just the opposite from
the holding of the Supreme Court deci-
sion. If they are going to be forced to go
to a school they do not want to go to,
then, that is discrimination in reverse
and it is diametrically opposite from the
result of that decision of 1954.

Mr. President, in view of the failure of
Acting Secretary Cohen to reply to my
message, hoping, I presume—and I do
not know of any other reason—that he
would wait until after this confirmation,
I ask that I be recorded against his con-
firmation as Secretary of Health, Educa-
tion, and Welfare.
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WILBUR COHEN GREAT CHOICE FOR SECRETARY
OF THE DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE
Mr. PROXMIRE. Mr. President, my

State is very proud today as the Senate

confirms the first Wisconsonite to hold

a Cabinet post in the Johnson admin-

istration. Secretary of Health, Educa-

tion, and Welfare Wilbur Cohen is a na-
tive of Milwaukee who has gone far in
the Nation’s service. He first came to

Washington in 1934 as research assistant

to the Executive Director of President

Roosevelt’s Cabinet Committee on Econ-

omy Security which drafted the original

Social Security Act. And more than 30

years later he played a key role in the

passage of the revolutionary medicare
program—the most basic change in so-
cil security since its inception.

But he is not simply Mr. Social Se-
curity. He has fought long and hard for
sweeping changes in the Federal ap-
proach toward education—a fight that
culminated in the Elementary and Sec-
ondary Education Act as well as the
Higher Education Act. His concern over
air pollution, occupational health, and,
most recently, comprehensive health
care, is a key to the significant advances
the Federal Government has made, and
is making in these fields.

It is most appropriate that Secretary
Cohen, who has labored in the vineyard
of social welfare for most of his lifetime
is now to receive the recognition which
must go with his cabinet post. His ap-
pointment and confirmation are a tribute
to his tremendous contributions to the
fabric of our society over the past 30
years.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of Wilbur J.
Cohen to be Secretary of Health, Edu-
cation, and Welfare? [Putting the ques-
tion.]

The nomination was confirmed.

Mr. THURMOND subsequently said:
Mr. President, on May 9 the Senate con-
firmed the nomination of Mr. Wilbur
Cohen as Secretary of the Department
of Health, Education, and Welfare, and
I was recorded in opposition to this ap-
pointment. At that time I had not re-
ceived an answer to my letter to Mr.
Cohen and made a statement about his
failure to respond. However, since this
nomination was confirmed, I have re-
ceived two letters from Mr. Cohen.

The first letter was an attempt to
justify the guidelines recently propa-
gated by the Department of Health,
Education, and Welfare to carry on their
policy of forced integration even against
the will of the children and parents in-
volved. Here we are not talking about
eliminating discrimination or even de-
segregation as such, but we are dealing
with a bureaucratic policy of forced inte-
gration to bring about a type of racial
balance which is deemed advisable by
the Office of Civil Rights.

Contrary to the position taken by the
Department of Health, Education, and
Welfare, there is no firm legal precedent
for their policy of forced integration by
busing children, pairing schools, and
gerrymandering school districts. Neither
the Civil Rights Act of 1964 nor the de-
cislons of the Supreme Court require
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forced integration; the present law only
requires the elimination of discrimina-
tion so that every student has an unre-
stricted choice to enroll in the school he
prefers to attend.

HEW has seized upon a single court of
appeals decision of the fifth circuit to
justify its unlawful policy of reverse dis-
crimination; this decision is contrary to
a number of decisions in other circuits
which have affirmed the principle that
the Constitution does not require forced
integration but only prohibits racial dis-
crimination. The 10th circuit court of
appeals in Downs v. Board of Education
of Kansas City (336 F. 2d 988 (1964),
cert. den., 380 U.S. 914) , upheld the prop-
er interpretation of the Brown decisions
and rejected the policies espoused by
the Department of Health, Education,
and Welfare. In that case the circuit
court said:

Appellants also contend that even though
the Board may not be pursuing a policy of
intentional segregation, there is still segre-
gs,tlon in fact in the school system and under
the principles of Brown v. Board of Educa-
tion, supra, the Board has a positive and
affirmative duty to eliminate segregation in
fact as well as segregation by intention.
While there seems to be authority to support
that contention, the better rule is that al-
though the Fourteenth Amendment pro-
hibits segregation, it does not command in-
tegration of the races in the public schools
and Negro children have no constitutional
right to have white children attend school
with them.

In his second letter, Mr. Cohen makes
the request that his response be made a
part of the permanent Recorp of May 9,
1968. I believe a fair reading of my let-
ter indicates that I submitted the ques-
tions in connection with his nomination
and that an immediate response was de-
sired. However, if we assume that Mr.
Cohen did not know why I took the trou-
ble to ask him two very specific questions
and requested an answer by wire, then I
feel compelled to grant his request.

In conclusion, I might also point out, as
I did at the time of my previous re-
marks, that when we contacted Mr.
Cohen’s office, we were given no indica-
tion that an answer was on its way or
was even being drafted.

Mr. President, I remain opposed to the
policy of forced integration; I am op-
posed to the HEW guidelines which go
beyond the law to enforce this policy; and
I sincerely hope that the Supreme Court
does not condone this policy when it
hands down the opinion in the New Kent
County, Va., case pending before the
Court.

Mr. President, I ask unanimous con-
sent that these two letters be printed in
the RECORD.

There being no objection, the letters
were ordered to be printed in the Recorp,
as follows:

THE SECRETARY OF HEALTH, Epvu-
CATION, AND WELFARE,
Washington, D.C., May 9, 1968.
Hon. STRoM THURMOND,
U.S. Senate,
Washington, D.C.

Dear SeENATOR THURMOND: This is in
response to your letter of May 6 concerning
the use of freedom of choice in desegregating
schools under Title VI of the Civil Rights
Act of 1964. I appreciate this opportunity to
explain the Office for Civil Rights policies.

I want to assure you that these policles
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are based in both substance and procedure
on relevant Federal court decisions. We be-
lieve they are consistent with provisions of
the Civil Rights Act.

The Fifth Circuit Court of Appeals in
March 1967 upheld the validity of the De-
partment’s school desegregation policies or
guidelines. The court said the guidelines
“comply with the letter and spirit of the Civil
Rights Act of 1064, and meet the require-
ments of the United States Constitution.”
A copy of the decision is enclosed. As you
know, the Supreme Court rejected a petition
for a writ of certiorari.

The Department’s position in this matter
is in accord with the Solicitor General's
Memorandum filed with the Supreme Court
in three pending school desegregatlon cases
involving freedom of choice in Virginia,
Tennessee, and Arkansas. A copy of the
memorandum ls enclosed.

The Department’s new School Compliance
Policies (copy enclosed) make it clear under
Subpart C, Section 12a on page 8 that free-
dom of choice is only one method of eliminat-
ing the illegal dual system. If it falls to
achieve this objection, local school officials
have the obligation to use an alternative,
more effective plan.

In short, as the enclosed legal memorandum
accompanying the Policies points out, the
issue in the affirmative constitutional duty
of local school officials to bring about
promptly a unitary, non-racial system by
whatever method can best accomplish this
purpose. The responsibility for preparing and
carrying out such a plan rests with local
school authorities.

Sincerely,

Acting Secretary.
THE SECRETARY OF HEALTH, EDUCATION,
AND WELFARE,
Washington, D.C., May 10, 1968.
Hon. StTrRoM THURMOND,
U.S. Senate, Washington, D.C.

DEAR SENATOR MoND: I have just read
your remarks in the Congressional Record of
May 9 concerning my nomination and your
presumption that my “fallure” to reply to
your letter of May 6 (received on May 7) was
that I would “wailt until after this confirma-
tion.”

In all falrness, Senator, you gave me no
indication whatsoever that you wanted this
information in connection with my nomina-
tlon. I worked for three days to prepare the
answers to the 26 questions which Senator
Curtis asked me and which he specifically
sald to me he wanted before the Senate
acted on my nomination and which appear
in the Record immediately prior to your re-
marks. If you had done likewlse I would
have worked the evening of May 8 to get
you the reply.

At the time your office called on May 9 for
my reply I was preparing for a 2:00 p.m.
sesslon with the House and Senate Confer-
ence Committee on the Tax Bill. I inter-
rupted my work on that matter and signed
the letter and sent it to you by special mes-
senger and notified your office by telephone,
which I learned later was a few minutes
after the Senate had acted on my nomina-
tion.

Under these circumstances I deeply regret
that you imputed to me a presumption that
was incorrect. I value deeply my working re-
lations and reputation with the members of
Congress over the past 34 years and do not
want my many Congressional friends on
both sides of the aisle to believe the pre-
sumption you stated on page S5203. Hence,
in fairness, I trust you will ask permission
to include this letter in the Congressional
Record and that it will be included in the
permanent Record immediately following
action on my nomination.

Sincerely yours,
WiLsur J. COHEN,
Acting Secretary.
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Mr. BYRD of West Virginia, Mr. Pres-
ident, I ask unanimous consent that
Calendar Nos. 294, 296, 297, 298, and 300
be considered en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The assistant legislative clerk read the
following nominations:

DEPARTMENT OF THE TREASURY

John R. Petty, of New York, to be an
Assistant Secretary of the Treasury.

TAX COURT OF THE UNITED STATES

William M. Fay, of Pennsylvania, to be
a judge of the Tax Court of the United
States for the term of 12 years from
June 2, 1968.

C. Moxley Featherston, of Virginia, to
be a judge of the Tax Court of the United
States for the term of 12 years from
June 2, 1968.

Charles R. Simpson, of Illinois, to be
a judge of the Tax Court of the United
States for the term of 12 years from
June 2, 1968.

DEPARTMENT OF STATE

Frank E. McKinney, of Indiana, to be
Ambassador Extraordinary and Plenipo-
tentiary of the United States of America
to Spain.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that these
nominations be considered and agreed to
en bloc.

The PRESIDING OFFICER. Without
objglction, the nominations are confirmed
en bloc.

DIPLOMATIC AND FOREIGN SERVICE

The assistant legislative clerk read the
nominations beginning Donald C. Ber-
gus, to be a Foreign Service officer of
class 1, and ending Miss Joanna W. Wit-
zel, to be a Foreign Service officer of class
6 and a consular officer of the United
States of America, which nominations
were received by the Senate and appeared
in the CcNGRESSIONAL RECORD on March
12, 1968, and which had been placed on
the Secretary’s desk.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that these
nominations be considered en bloe.

The PRESIDING OFFICER. Without
objection, the nominations will be con-
sidered en bloc; and, without objection,
they are confirmed.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
President be immediately notified of the
confirmation of these nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
Senate resume the consideration of leg-
islative business.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
Committee on Aeronautical and Space
Sciences be permitted to meet during
the session of the Senate today.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia? Without objection,
it is so ordered.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I want to thank the distinguished
Senator from North Carolina [Mr.
Ervin] for his usual courtesy and pa-
tience. I know that there have been many
impositions upon him today. He has now
waited 50 minutes to begin his speech,
and I hope that there will be no more
interruptions for him.

OMNIBUS CRIME CONTROL AND
SAFE STREETS ACT OF 1967

The Senate resumed the consideration
of the bill (S. 917) to assist State and
local governments in reducing the ineci-
dence of crime, to increase the effective-
ness, fairness, and coordination of law
enforcement and criminal justice sys-
tems at all levels of government, and for
other purposes.

Mr. ERVIN. Mr. President, I rise for
the purpose of urging the Senate to ap-
prove certain sections of title IT of S. 917.

Specifically, I refer to section 3502
which reads as follows:

Neither the Supreme Court nor any infe-
rior court ordained and established by Con-
gress under article IIT of the Constitution of
the United States shall have jurisdiction to
review or to reverse, vacate, modify, or dis-
turb in any way, a ruling of any trial court
of any State in any criminal prosecution ad-
mitting in evidence as voluntarily made an
admission or confession of an accused if such
ruling has been affirmed or otherwise upheld
by the highest court of the State having ap-
pellate jurisdiction of the cause.

I am prompted to urge the adoption of
this section because of the decision of
the Supreme Court in the Miranda case,
reported in 384 U.S. 436.

I also urge the Senate to approve sec-
tion 3503 of title II of S. 917, which reads
as follows:

The testimony of a witness that he saw the
accused commit or participate in the com-
mission of the crime for which the accused
is being tried shall be admissible in evi-
dence in a criminal prosecution in any trial
court ordained and established under article
IIT of the Constitution of the United States;
and neither the Supreme Court nor any in-
ferior appellate court ordalned and estab-
lished by the Congress under article III of
the Constitution of the United States shall
have jurisdiction to review, reverse, vacate,
modify, or disturb in any way a ruling of
such a trial court or any trial court in any
State, territory, district, commonwealth, or
other possession of the United States admit-
ting in evidence in any criminal prosecution
the testimony of a witness that he saw the
accused commit or participate in the com-
mission of the crime for which the accused
is tried.

I urge the Senate to approve this sec-
tion because of the decisions of the Su-
preme Court of the United States in the
Escobedo case, 378 U.S. 478; the Wade
case, 388 U.S. 218; the Gilbert case, 388
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U.S. 263; and the Stovall case, 388 U.S.
293.

In the course of my remarks, I shall
necessarily have to make some comments
upon the decisions of the majority of the
Supreme Court in the cases which I
have just cited.

In making these remarks, I exercise
the right vouchsafed to every American
citizen by the statement of Chief Justice
Harlan F. Stone when he said:

Where the courts deal, as ours do, with
great public questions, the only protection
against unwise decisions, and even judicial
usurpation, is careful scrutiny of their ac-
tion and fearless comment upon them.

Mr. President, I expect to make such
fearless comment upon these decisions.

I conceive it to be my duty to the
American people to do so.

I take the position I do because of this
truth: enough has been done for those
who murder, rape, and rob.

It is time for Congress to do some-
thing for those who do not wish to be
murdered, raped, or robbed.

Let me say this about each of these
decisions: In each of the decisions, the
majority of the Court added to the Con-
stitution something which is not in the
Constitution, something which not only
is not in the Constitution, but which is
also contrary to the words of the Con-
stitution.

In saying that, I wish to assert that I
am not questioning the good intentions
of the majority of the Justices who con-
curred in the opinions.

I concede their good intentions. I am
satisfied that in joining in the majority
opinions in these cases the justices who
concuwrred in them thought they were
doing something for the American people
and thought they were improving upon
the Constitution of the United States. I
do not question their good intentions, but
I do wish to call to the attention of the
Senate, in this connection, what Daniel
Webster had to say concerning public
officers who substitute their good inten-
tions for constitutional principles and
rules of law. Daniel Webster said this:

Good intentions will always be pleaded for
every assumption of authority. It is hardly
too strong to say that the Constitution was
made to guard the people against the dan-
gers of good intentions. There are men in
all ages who mean to govern well, but they
mean to govern. They promise to be good
masters, but they mean to be masters.

The decision in the Escobedo case is
allegedly based upon the right-to-coun-
sel clause of the sixth amendment.

It was handed down 174 years after
the right-to-counsel clause was inserted
in the sixth amendment. The Wade case,
the Gilbert case, and the Stovall case
profess to be based upon the same clause,
which had been inserted in the sixth
amendment on June 15, 1790, 177 years
before these three cases were decided.

However, there is no doubt that the
Escobedo case, the Wade case, the Gil-
bert case, and the Stovall case are con-
trary to the words of the sixth amend-
ment and are contrary to every decision
construing those words handed down
during the more than 170 years since
those words became a part of the sixth
amendment.
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The Miranda case is professedly based
upon the self-incrimination clause of the
fifth amendment, and is contrary to the
words of the self-incrimination clause
and to every decision handed down by
the Supreme Court construing those
words from the day they became a part
of the Constitution on June 15, 1790,
down to the day the Miranda case was
handed down on June 13, 1966.

Mr. President, these are strong asser-
tions. I would like to call attention to
the point that I am not a lone voice
crying in the constitutional wilderness in
saying these things. A majority of the
Supreme Court as now constituted was
charged with making interpretations of
this kind as far back as the days of Jus-
tice Robert Jackson. He said, in his con-
curring opinion in Brown against Allen,
344 U.S. 443, 553, these words:

Rightly or wrongly, the bellef is widely
held by the practicing profession that this
Court no longer respects impersonal rules of
law, but is guided in these matters by per-
sonal impressions which from time to time
may be shared by a majority of the Justices.
Whatever has been intended, this Court has
also generated an impression in much of the
judiciary that regard for precedents and au-
thoritles 1s obsolete, that words no longer
mean what they have always meant to the
profession, that the law knows no fixed
principles.

I could cite many remarks similar to
those made by Justice Jackson, in which
he said that the impression had been
generated in much of the judiciary that
words no longer mean what they have al-
ways meant. And in no decisions ever
handed down by the Supreme Court of
the United States is this truth better
exemplified than in the Miranda, the
Escobedo, the Wade, the Gilbert, and the
Stovall cases.

Before I come to discuss these cases
with particularity, I would like to say
the following to those opponents of sub-
sections 3502 and 3503 who assert that
these subsections are unconstitutional:
These sections are in perfect harmony
with the provisions of the third article
of the Constitution, and they are in per-
fect harmony with every decision of the
Supreme Court of the United States I
have been able to find in the books deal-
ing with the constitutional power of Con-
gress to regulate the appellate jurisdic-
tion of the Supreme Court of the United
States.

Article III of the Constitution is so
plain that it really interprets itself. The
article says:

The judicial Power of the United States,
shall be vested in one supreme Court, and
in such inferior Courts as the Congress may
from time to time ordain and establish.

That is section 1, in part.

Section 2 provides:

The judicial Power shall extend to all Cases,
in Law and Equity, arising under this Con-
stitution, the Laws of the United States, and
Treaties made, or which shall be made, under
their Authority;—to all Cases affecting Am-
bassadors, other public Ministers and Con-
suls;—to all Cases of admiralty and maritime
Jurisdiction;—to Controversies to which the
United States shall be a Party,—to Contro-
versies between two or more States;—between
a State and Citizens of another State;—be-
tween Citizens of different States;—between
Citizens of the same State claiming Lands
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under Grants of different States, and between
a State, or the Citizens thereof, and foreign
States, Citizens or Subjects.

The portion of the second section of
article IIT which I have just read states
the cases to which the judicial power of
the United States extends. Thus article
III makes it crystal clear that while the
Constitution says that the Supreme
Court and other Federal courts may ex-
ercise jurisdiction in these cases enumer-
ated, the actual jurisdiction, the actual
power to take jurisdiction in these
cases—except for a limited number
which are said to be in the original jur-
isdiction of the Supreme Court—is de-
pendent upon legislation enacted by
Congress. This original jurisdiction is set
out in these words:

In all cases affecting ambassadors, other
public ministers and consuls, and those in
which a state shall be party, the supreme
court shall have original jurisdiction.

That is the clause which gives the Su-
preme Court the only jurisdiction which
it can exercise without the authority of
Congress. I say this because the next
clause says:

In all the other cases before mentioned,
the supreme court shall have appellate ju-
risdiction, both as to law and fact, with such
exceptions, and under such regulations as the
Congress shall make.

The good and wise men who drafted
the Constitution could not have used
plainer words than those; and those
words state in unmistakable language
that Congress has the constitutional
power to define the appellate jurisdic-
tion of the Supreme Court.

There are a multitude of decisions to
this effect. I shall call attention to only
three of them. One of them is the case
of Daniels against Railroad Go., which
was reported in 3 Wall. 250. I read the
pertinent portions of that decision:

To come properly before us, the case must
be within the appellate jurisdiction of this
court. In order to create such jurisdiction in
any case, two things must concur: the Con-
stitution must give the capacity to take
it, and an act of Congress must supply the
requisite authority.

The original jurisdiction of this court,
and its power to receive appellate jurisdic-
tion, are created and defined by the Con-
stitution; and the legislative department of
the government can enlarge neither one nor
the other. But it is for Congress to deter-
mine how far, within the limits of the ca-
pacity of this court to take, appellate jurls-
diction shall be given, and when conferred,
it can be exercised only to the extent and in
the manner prescribed by law. In these re-
spects it is wholly the creature of legislation.

That decision holds that article III
of the Constitution means exactly what
it says, that the Supreme Court has ap-
pellate jurisdiction in the cases specif-
ically enumerated only if such jurisdic-
tion is allotted to it by the Congress.

The next case I cite is the Francis
Wright case, which was handed down in
1882 and is reported in 105 U.S. 381.
I quote from that decision:

The language of the Constitution is that
‘the Supreme Court shall have appellate
jurisdiction, both as to law and fact, with
such exceptions and under such regulations
as Congress shall make.” Undoubtedly, if

Congress should give an appeal in admiralty
causes, and say no more, the facts, as well as
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the law, would be subjected to review and
retrial; but the power to except from—take
out of—the jurisdiction, both as to law and
fact, clearly implies a power to limit the
effect of an appeal to a review of the law as
applicable to facts finally determined below.
Appellate jurisdiction is invoked as well
through the instrumentality of writs of error
as of appeals. Whether the one form of pro-
ceeding is to be used or another depends or-
dinarily on the character of the sult below;
but the one as well as the other brings into
action the appellate powers of the court
whose jurisdiction is reached by what 1s
done. What those powers shall be, and to
what extent they shall be exercised, are, and
always have been, proper subjects of legis-
lative control. Authority to limit the jurls-
diction necessarily carries with it authority
to limit the wuse of the jurisdiction.
Not only may whole classes of cases
be kept out of the jurisdiction altogether,
but particular classes of questions may be
subjected to re-examination and review,
while others are not. To our minds it is no
more unconstitutional to provide that issues
of fact shall not be retried in any case, than
that neither issues of law nor fact shall be
retried in cases where the value of the matter
in dispute is less than $5,000. The general
power to regulate implies power to regulate
in all things. The whole of a civil law appeal
may be given, or a part. The constitutional
requirements are all satisfied if one oppor-
tunity is had for the trial of all parts of a
case. Everything beyond that is matter of
legislative discretion, not of constitutional
right.

The most celebrated case of this kind
is the case of ex parte McCardle, 6 Wall.
318. In that case, a Mississippi editor
wrote an editorial criticizing the military
occupation of Mississippi in the days fol-
lowing the Civil War. Mind you, this Mis-
sissippi editor did not violate any law in
so doing, because the first amendment
to the Constitution guaranteed to him
the freedom of the press.

This Mississippi editor was arrested
under the authority of a military com-
mission for exercising his constitutional
rights under the first amendment. And
it was proposed that he should be tried
before a military commission rather than
a civil court, despite the fact that under
the Constitution he had the right to be
tried by a jury in a civil court, being a
civilian.

Furthermore, he had a right under the
due process clause not to be held in cus-
tody by a military commission for exer-
cising a right guaranteed to him by the
first amendment. And so he applied to
the Circuit Court of the United States
for a writ of habeas corpus to release
him from confinement that was clearly
in violation of the Constitution. The con-
finement was clearly in violation of the
due process clause, in violation of the
first amendment, and in violation of the
provisions of the original Constitution
guaranteeing the right of trial before
civil courts and before juries.

This Mississippi editor appealed an
adverse ruling of the ecircuit court to the
Supreme Court of the United States un-
der a statute which gave him the right
so to appeal. His case reached the Su-
preme Court, was argued before the
Supreme Court, and was taken under
advisement by the Supreme Court.

Congress then passed a statute repeal-
ing the statute under which the appeal
was taken, and specifying that the Su-
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preme Court should not have jurisdiction
to decide the case the Court had already
heard.

In a unanimous opinion rendered by
Chief Justice Chase, it was held that
the Court could do nothing whatever in
the case except to dismiss it for want
of jurisdiction because Congress had de-
prived it of jurisdiction by this statute.

In the course of his opinion, Chief Jus-
tice Chase had this to say:

It is quite true, as was argued by the coun-
sel for the petitioner, that the appellate
jurisdiction of this court is not derived from
acts of Congress. It is, strictly speaking, con-
ferred by the Constitution. But it is con-
ferred “with such exceptions and under such
regulations as Congress shall make.”

The exception to appellate jurisdiction in
the case before us, however, is not an infer-
ence from the afirmation of other appellate
jurisdiction. It is made in terms. The pro-
vision of the act of 1867, affirming the appel-
late jurisdiction of this court in cases of
habeas corpus is expressly repealed. It is
hardly possible to imagine a plainer instance
of positive exception.

We are not at liberty to inquire into the
motives of the legislature. We can only ex-
amine into its power under the Constitution;
and the power to make exceptions to the
appellate jurisdiction of this court is given
by express words.

I digress momentarily from reading
the decision to remark that Congress
passed this law to keep the Supreme
Court from inquiring into the constitu-
tionality of the Reconstruction Acts
which undertook to authorize the trial
of civilians before military commissions.

The Court concludes by saying this:

It is quite clear, therefore, that this court
cannot proceed to pronounce judgment in
this case, for it has no longer jurisdiction of
the appeal; and judicial duty is not less fitly
performed by declining ungranted jurisdic-
tion than in exercising firmly that which the
Constitution and the laws confer,

In order that it may appear that I
have read these passages correctly and
not lifted them out of context, I ask
unanimous consent that copies of the
decisions in the Daniels, the Francis
Wright, and the McCardle cases be print-
ed at this point in the Recorp.

There being no objection, the decisions
were ordered to be printed in the RECorp,
as follows:

THE “FrAaNCIS WRIGHT"

1. The act of Feb. 18, 1875, ¢.77, whereby
the appellate jurisdiction of this court in ad-
miralty causes is limited to the determina-
tion of questions of law arising on the record
is constitutional.

2. Where the court below, when thereunto
requested, refuses to give any finding upon
an ultimate disputed fact, established by
competent evidence and which is involved in
the cause, and material to its determination,
or where, against remonstrance, it finds such
a fact, in the absence of all evidence, the
ruling, if excepted to at the time, and incor-
porated in a bill of exceptions which states
the alleged error and the ground relied on
below to sustain the objection presented,
may, as a question of law, be reviewed here.

3. The court condemns the practice of
drawing up bills of exception, which, so far
from being “prepared as in actions at law,”
are framed as, If possible, to secure here a
re-examination of the facts.

4. The court, upon the facts found, affirms
the decree below.

ApPPEAL from the Circult Court of the
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United States for the Southern District of
New York.

Duncan & Poey, the libellants, entered into
the following charter-party with Woodhouse
& Rudd, the claimants:—

“This charter-party, made in the city of
New York this thirteenth day of September,
in the year one thousand eight hundred and
seventy-two, between Messrs. Woodhouse &
Rudd, owners of the steamer ‘Francis Wright,”
of New York, of the burthen of 600 tons or
thereabouts, now lying in the harbor of New
York, of the first part, and Messrs, Duncan
& Poey, merchants of Philadelphia, of the
second part, witnesseth:

“That the saild party of the first part, in
consideration of the covenants and agree-
ments hereinafter mentioned, to be kept and
performed by the said party of the second
part, does covenant and agree on the freight-
ing and chartering of the said vessel to the
said party of the second part for the term of
six months, to run between Philadelphia or
New York and Galveston, or any intermediate
safe port in the United States, or any foreign
port not prohibited by the insurance.

“It is further understood and agreed, that
the said parties of the second part are to
have the privilege of cancelling this charter
at the expiration of three months, upon giv-
ing the parties of the first part fifteen days’
notice, and the payment of fifteen hundred
dollars bonus on the terms following, viz.:

“First, The sald party of the first part
agrees the sald vessel, in and during the said
voyage, shall be kept tight, stanch, well fitted,
tackled, and provided with every requisite for
such a voyage.

“Second. The sald party of the first part fur-
ther agrees the whole of the said vessel (with
the exception of the necessary room for the
sails, cables) shall be at the sole use and dis-
posal of the said party of the second part
during the voyage aforesald.

“Third, The said party of the first part fur-
ther agrees to take and receive on board the
said vessel, during the aforesald voyage, all
such lawful goods and mercandise as the said
party of the second part, or their agents, may
think proper to ship.

“And the said party of the second part, in
consideration of the convenants and agree-
ments to be kept and performed by the said
party of the first part, do covenant and agree
with the said party of the first part to charter
and hire the said vessel, as aforesald, on the
terms following, viz.: To man, coal, and
victual steamer, and pay all expenses of every
nature (including port charges, &c.) con-
nected with running of the steamer, except
insurance on vessel and repairs, and to pay
to the said party of the first part, or their
agent, for the charter or freight of said
vessel, during the voyage aforesald, in man-
ner following, viz.: Eighty-five ($85) dollars
per day, United States currency, due daily,
but payable at the expiration of each and
every month, in New York; vessel to be re-
turned to the owners at the expiration of
this charter, in the same order and condition
as she is now in, less the ordinary wear and
tear. Charterer to take and deliver the
steamer at New York; owners to nominate
and charterers to appoint chief engineer, to
be paid by charterers at rate of one hundred
and twenty-five ($125) dollars per month.
Charterers to appoint captain subject to the
approval of the owners. It is also agreed that
this charter shall commence at New York on
the 18th of September, 1872,

“If from any derangement of machinery
steamer is delayed, the time lost is not to be
paid for by charterers, and in case such de-
rangement, if any, owners to have privilege
of cancelling charter. In case of any wreck-
age, towage, or salvage, accruing to the vessel
whilst under this charter, one-half of said
earning to be paid to the owners of the
steamer. To the true and faithful perform-
ance of all the foregoing covenants and
agreements the sald parties do hereby bind
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themselves, their heirs, executors, adminis-
trators, and assigns, and also the sald vessel,
her freight and appurtenances, and the
merchandise to be laden on board each to
the other in the penal sum of estimated
amount of this charter.

“In witness whereof the said parties have
hereunto interchangeably set their hands
and seals the day and year first above writ-
ten.

“WoobpHOUSE & RUDD.
“DUNCAN & POEY.

“Sealed and delivered in presence of “W. H.
STarBUCK, witness to both signatures.”

The libel filed in the District Court alleges
that, in accordance with the terms of the
charter party, Sherman was appointed chief
engineer of the steamer, and Denison her
captain; that the libellants took her to Phila-
delphia, where they fitted her with refrigera-
tors and other appliances for bringing a cargo
of fresh beef from Galveston to Philadelphia,
and then despatched her to Galveston; that
on the outward voyage the vessel gave signs
of unseaworthiness in the blowing and leak-
ing of some of her boller-tubes, by which the
time of the voyage was fourteen instead of
ten days, the usual time; that at Galveston
the chief engineer was notified by the libel-
lants to make repairs, &c., but he refused,
whereby she, having taken a cargo of about
seventy tons of fresh beef, was, Oect. 31,
1872, being then four hours at sea, out of the
port of Galveston, compelled to put back
there for repairs by reason of the boller-
tubes again blowing out and leaking, and was
detalned at Galveston seven days for repairs,
leaving there again Nov. 7, 1872, and was
fifteen days making the passage to Philadel-
phia, owing to the unseaworthy and defec-
tive condition of the boiler; and that by rea-
son of these detentions and of the unsea-
worthy condition of the boiler, and also of
the hot water which escaped from the boller-
tubes and was negligently allowed to run into
the steamer's bilge and melt the ice in the
refrigerators where the fresh beef was stowed,
the beef became spoiled and entirely lost, to
the damage of libellants $30,000, which they
claim to recover.

The steamer was attached, but was sub-
sequently released, upon the claimants en-
tering into the usual stipulations conform-
ably to the rules and practice of that court.
The claimants answered, admitting the mak-
ing of the charter-party, the appointment of
the chief engineer and captain, and the libel-
lants’ taking possession of the steamer. They
deny all the other material allegations of the
libel, and aver that she, as far as they were
bound to do, was kept as required by the
contract.

The District Court dismissed the libel, and
the Circuit Court entered a decree of affirm-
ance. The libellants excepted to certain of
the findings of fact and to the refusal to find
certain facts by them requested and to the
conclusions of law. They thereupon appealed
here, The bill of exceptions is incorporated
in the record.

The remaining facts appear in the opinion
of the court.

Mr. Robert D. Benedict and Mr. Benfamin
Harris Brewster for the appellants.

Mr. William Allen Butler, contra.

Mr. Cuier JusTiCE WAITE dellvered the
opinion of the court.

Three guestions have been presented on
the argument of this appeal:—

1. Whether Congress has the constitutional
power to confine the jurisdiction of this
court on appeals in admiralty to questions
of law arising on the record;

2, Whether, upon the bill of exceptions, the
court below erred in refusing to find certain
facts which, as is claimed, were established
by uncontradicted evidence, and in finding
others which had no evidence at all to sup-
port them; and,

3. Whether, on the facts found, the decree
below was right.

1. As to the jurisdiction.
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If we understand correctly the position
of the counsel for the appellants, it is pre-
cisely the same as that which occupied the
attention of the court in Wiscart v. Dauchy,
decided at February Term, 1796, 3 Dall. 321.
There the question was, what, under the
Judiciary Act of 1789, could be considered on
a writ of error bringing to this court for re-
view a decree in admiralty. The decision
turned on the construction to be given the
twenty-second section of the act, and Mr.
Justice Wilson, in his minority opinion,
said: “Such an appeal,” that is to say, an
appeal in which all the testimony is pro-
duced in this court, “is expressly sanctioned
by the Constitution; it may, therefore, clear-
1y, in the first view of the subject, be con-
sidered as the most regular process; and as
there are not any words in the judicial act
restricting the power of proceeding by ap-
peal, it must be regarded as still permitted
and approved. Even indeed, if positive re-
strictlon existed by law, it would, in my
judgment, be superseded by the superior au-
thority of the constitutional provision.” Mr.
Chief Justice Ellsworth, however, who spoke
for the majority of the court, said: “If Con-
gress has provided no rule to regulate our
proceedings, we cannot exercise an appellate
Jurisdiction; and if the rule is provided, we
cannot depart from it. The question, there-
fore, on the constitutional point of appellate
Jurisdiction, is simply whether Congress has
established a rule for regulating its exercise.”
And, further on: “It is observed that a writ
of error is a process more limited in its
effects than an appeal; but whatever may be
the operation, if an appellate jurisdiction
can only be exercised by this court con-
formably to such regulations as are made by
the Congress, and if Congress has prescribed
a writ of error, and no other mode, by which
it is to be exercised, still, I say, we are bound
to pursue that mode, and can neither make,
nor adopt, another.” And again: “But surely
it cannot be deemed a denial of justice that
a man shall not be permitted to try his cause
two or three times over. If he has one oppor-
tunity for the trial of all the parts of his
case, justice is satisfled; and even if the de-
cision of the Circuit Court has been made
final, no denial of justice can be imputed
to our government; much less can the impu-
tation be fairly made, because the law di-
rects that, in case of appeal, part shall be
decided by one tribunal and part by an-
other—the facts by the court below, and the
law by this court. Such a distribution of
jurisdiction has long been established in
England.”

This was the beginning of the rule, which
has always been acted on since, that while
the appellate power of this court under the
Constitution extends to all cases within the
judielal power of the United States, actual
Jjurisdiction under the power is confined
within such limits as Congress sees fit to
prescribe. As was sald by Mr. Chief Justice
Marshall in Durousseau v. United States (6
Cranch, 307, 314), “The appellate powers of
this court are not given by the judicial act.
They are given by the Constitution. But they
are limited and regulated by the judicial act,
and by such other acts as have been passed
on the subject.” The language of the Con-
stitution is that “the Supreme Court shall
have appellate jurisdiction, both as to law
and fact, with such exceptions and under
such regulations as Congress shall make.”
Undoubtedly, if Congress should give an ap-
peal in admiralty causes, and say no more,
the facts, as well as the law, would be sub-
jected to review and retrial; but the power
to except from—take out of—the jurisdic-
tion, both as to law and fact, clearly implies
a power to limit the effect of an appeal to a
review of the law as applicable to facts finally
determined below. Appellate jurisdiction is
invoked as well through the instrumentality
of writs of error as of appeals, Whether the
one form of proceeding is to be used or an-
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other depends ordinarily on the character of
the sult below; but the one as well as the
other brings into action the appellate powers
of the court whose jurisdiction is reached by
what is done. What those powers shall be,
and to what extent they shall be exercised,
are, and always have been, proper subjects of
legislative control. Authority to lmit the
jurisdiction necessarily carries with it au-
thority to limit the use of the jurisdiction.
Not only may whole classes of cases be kept
out of the jurisdiction altogether, but partic-
ular classes of questions may be subjected to
re-examination and review, while others are
not. To our minds it is no more unconstitu-
tional to provide that issues of fact shall not
be retried in any case, than that neither is-
sues of law nor fact shall be retried in cases
where the value of the matter in dispute ls
less than $5,000. The general power to regu-
late implies power to regulate in all things.
The whole of a civil law appeal may be given,
or a part. The constitutional requirements
are all satisfied if one opportunity is had for
the trial of all parts of a case. Everything
beyond that is matter of legislative discre-
tion, not of constitutional right. The Con-
stitution prohibits a retrial of the facts in
suits at common law where one trial has been
had by a jury (Amendment, art. 7); but in
suits in equity or in admiralty Congress is left
free to make such exceptions and regulations
in respect to retrials as on the whole may
seem best.

We conclude, therefore, that the act of
Feb. 18, 1875, c. 77, is constitutional, and that
under the rule laid down in The Abbotsford
(98 U.S. 440), and uniformly followed since,
our inquiries are confined to questions of
law arising on the record, and to such rul-
ings, excepted to at the time, as may be
presented by a bill of exceptions prepared as
in actions at law.

2. As to the questions arising on the bill
of exceptions.

It is undoubtedly true that if the Circuit
Court neglects or refuses, on request, to
make a finding one way or the other on a
guestion of fact material to the determina-
tion of the cause, when evidence has been
adduced on the subject, an exception to such
refusal taken in time and properly presented
by a bill of exceptions may be considered
here on appeal. So, too, if the court, against
remonstrance, finds a material fact which is
not supported by any evidence whatever, an
exception is taken, a bill of exceptions may
be used to bring up for review the ruling in
that particular. In the one case the refusal
to find would be equivalent to a ruling that
the fact was immaterial; and in the other,
that there was some evidence to prove what
is found when in truth there was none,
Both these are questions of law, and proper
subjects for review in an appellate court.
But this rule does not apply to mere inci-
dental facts, which only amount to evidence
bearing upon the ultimate facts of the case.
Questions depending on the weight of evi-
dence are, under the law as it now stands,
to be conclusively settled below and the fact
in respect to which such an exception may
be taken must be one of the material and
ultimate facts on which the correct determi-
nation of the cause depends.

In the present case the ultimate fact to be
determined was whether the loss for which
the suit was brought happened because of
the insufficlent refrigerating apparatus, or
the unseaworthiness of the vessel. It is found
in express terms that the loss was “caused
by the defective construction and working
of the refrigerating room and apparatus
connected therewith, either from inherent
defects in sald apparatus, or from not using a
sufficient quantity of ice, and not by any
fault of the claimants.” As to this both the
Circuit and District Courts agree. This fact
being established, it was unimportant to in-
quire whether the vessel was seaworthy or
not. If the unseaworthiness was not the
proximate cause of the loss, it is not con-
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tended the vessel can be charged with the
damages.

But if it be conceded that the case de-
pended on the seaworthiness of the vessel,
we think the exceptions which have been
taken cannot be considered here. The only
unseaworthiness alleged was in respect to
the boller, and as to this the court has found
that the boiler was a tubular one; that tu-
bular boilers are liable to leakage in the
tubes; that such leakage does not necessarily
interfere with the capacity or fitness of the
boiler for the purposes of navigation; that
this particular boiler had one hundred and
forty-four tubes; that some of these tubes
gave out from time to time and were plugged
up; that when the vessel arrived at Philadel-
phia at the end of her voyage, twenty-six of
the tubes had been plugged up, but that the
boller was still eficient and seaworthy. It was
also found that the voyage from Galveston to
Philadelphia was two days longer than was
usually occupied by well-equipped steamers,
and that the vessel put back for repairs, by
which an additional week’s time was lost at
Galveston.

The complaint now made is, that the court
refused to state In its findings that there was
leakage in the tubes and stoppage for repairs
while the vessel was on her voyage from
Philadelphia to Galveston, and while she was
lying in the harbor at Galveston taking in
her cargo, and that when the vessel put back
to Galveston the engineer had not sufficient
tools with which to make his repairs. All
these are mere incidental facts, proper for the
consideration of the court in determining
whether the boller and the vessel were ac-
tually seaworthy or not. It is not pretended
that the question at Ilssue was to be deter-
mined alone by the probative effect of these
circumstances. They were part only of the
evidence on which the ultimate finding de-
pended, and occupy in the case the position
of testimony rather than of the facts to which
the law is to be applied by the judgment
of the court. The refusal of the court to put
such statements into the record, even though
established by uncontradicted evidence, can-
not properly be brought here by a bill of
exceptions, unless It also appears that the
determination of the ultimate fact to be
ascertained depended alone upon the legal
effect as evidence of the facts stated. Such,
clearly, is not this case.

There is another equally fatal objection
to this bill of exceptions. An evident effort
has been made here, as it has been before,
to so frame the exceptions as, if possible, to
secure a reexamination of the facts in this
court. The transcript which has been sent
up contains the pleadings and all the testi-
mony used on the trial below. The bill of
exceptions sets forth that at the trial the
pleadings were read by the respective parties,
and the testimony then put in on both sides.
This being done, the libellants presented to
the court certain requests for findings of
fact and of law. These requests were num-
bered consecutively, sixteen relating to facts
and three to the law. Afterwards, six addi-
tional requests for findings of fact were pre-
sented. It is then stated that the court made
its findings of fact and of law and filed them
with the clerk, together with an opinion in
writing of the circult justice who heard the
cause. The libellants then filed what are
termed exceptions to the findings and the
refusals to find. In this way exceptions were
taken separately to each and every one of
the facts found and the conclusions of law,
and to the refusal to find in accordance with
each and every one of the requests made. The
grounds of the exceptions are not stated.
Many of the requests of the libellants are
covered explicitly by the findings as actually
made, some being granted and others refused.

We have no hesitation in saying that this
is not a proper way of preparing a bill of
exceptions to present to this court for review
rulings of the Circuit Court such as are now
complained of. A bill of exceptions must be
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“prepared as in actions at law,” where it is
used, “not to draw the whole matter into
examination again,” but only separate and
distinct points, and those of law. Bac. Abr.,
Bill of Exceptions; 1 Saund. Pl. & Ev. 846.
Every bill of exceptions must state and point
out distinetly the errors of which complaint
is made. It ought also to show the grounds
relied on to sustain the objection presented,
s0 that it may appear the court below was
properly informed as to the point to be de-
clded. It is needless to say that this bill of
exceptions meets none of these requirements,
From anything which is here presented no
judge would be presumed to understand that
the specific objection made to any one of
his findings was that no evidence whatever
had been introduced to prove it, or to one of
his refusals, that the fact refused was ma-
terial and had been conclusively shown by
uncontradicted testimony. No ground what-
ever Is stated for any one of all the excep-
tions that have been taken. To entitle the
appellants to be heard here upon any such
objections as they now make to the findings,
they should have stated to the court that
they considered the facts refused material to
the determination of the cause, and that such
facts were conclusively proven by uncontra-
dicted evidence. Under such circumstances
it might have been permissible to except to
the refusal and present the exception by a
bill of exceptions, which should contain so
much of the testimony as was necessary to
show that the fact as claimed had been con-
clusively proven. And so if the exception is
as to facts that are found, it should be stated
that it was because there was no evidence to
support them, and then so much of the testi-
mony as Was necessary to establish this
ground of complaint, which might under
some circumstances include the whole,
should be incorporated into the bill of excep-
tions. In this way the court below would be
fairly advised of the nature of the com-
plaint that was made in time to correct its
error, if satisfied one had been committed, or
to put into the bill of exceptions all it con-
;;mered material for the support of the rul-
ngs.

From this it is apparent we cannot on this
appeal consider any of the rulings below
which have been presented by the bill of
exceptions,

3. As to the sufficiency of the facts found
to support the decree.

Upon this branch of the case we have had
no more difficulty than upon the others. The
case made may be generally stated as fol-
lows:—

The libellants, being about to engage in
the business of transporting fresh beef by
the use of a newly patented process, applied
to the claimants for a charter of their steamer
for six months, to be put into that trade.
The claimants knew for what business the
vecsel was engaged, and the libellants knew
that she was furnished with a tubular boiler.
Such bollers are liable to leak, but that does
not necessarily interfere with their capacity
or fitness for the purposes of navigation. The
charter-party contained this clause:—

“First, The said party of the first part
agrees the said vessel, in and during the said
voyage, shall be kept tight, stanch, well
fitted, tackled, and provided with every
requisite for such a voyage.”

The charter-party makes no mention of
the speclal business in which the vessel was
to be engaged. She was chartered generally
for six months to run between Philadelphia
and New York and Galveston, or any inter-
mediate safe port in the United States, or
any foreign port not prohibited by the insur-
ance. The only complaint made as to her
seaworthiness, is in respect to her boller,
and about this it is found that though to
some extent leaking, as boilers of that class
are liable to be, it was still efficient and sea-
worthy. The libellants fitted the vessel with
the necessary apparatus for the use of their
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patented process, and with a full knowledge
that her boller was apt to leak, put a cargo
of fresh beef on board to be taken from
Galveston to Philadelphia. The vessel was
twenty-three days in making that voyage
instead of fourteen, which was the wusual
time of well-equipped steamers. The beef
was spoiled before it got to Philadelphia, but
it 1s expressly found that this was because
of the defective construction and working
of the refrigerating room, and the apparatus
and machinery connected therewith, for
which the claimants were in no respect
responsible.

Upon these facts the court below dismissed
the libel, which we think was clearly right.
That the vessel was in fact seaworthy is set-
tled by the findings. All the claimants cove-
nanted for was, that she was provided with
every requisite for safe navigation. While
they knew that her charterers intended to
use her in connection with their contem-
plated business, it is neither found nor in-
sisted that any higher degree of seaworthi-
ness was required for that kind of transpor-
tation than any other, much less that the
claimants knew it. Under these circumstances
the language of the charter-party is to be
construed only as an agreement that the
vessel was seaworthy for the purpose of navi-
gating such a voyage as she was chartered to
make, without any regard to what she was
to carry. The claimants did not contract that
thelr vessel was in a condition to make her
voyages in any particular time, but only to
make them safely. They were not applied to
for a vessel suitable for carrying fresh beef,
but for one suitable for navigation generally
between the designated ports and places.
Such a vessel according to the findings they
got. It was their fault alone if they did not
apply for what they wanted. They took all
the risks of the undertaking, except such as
arose from the general unseaworthiness of
the vessel when she was delivered into their
possession, for after they got her she was to
be subject to their entire control within the
terms of the charter. If repairs were neces-
sary to keep her in a seaworthy condition,
while under the charter the claimants might
be chargeable with the expense of making
them, it would be the duty of the charterers
to see that they were made, or to notify the
claimants of what was required. The provi-
sion that the claimants were to nominate
and the charterers appoint the engineer, and
that the appointment of the captain by the
charterers should be subject to the approval
of the claimants, did not affect the relation
of the parties in this particular. Delays grow-
ing out of derangement in the machinery
were to be deducted from the charter time,
and the pay for the use of the vessel corre-
spondingly reduced, but beyond that the
owners were not to be bound if the vessel
was actually seaworthy when delivered into
the possession of the charterers under the
charter,

Affirmed.
DANIELS v. RATLROAD COMPANY
STATEMENT OF THE CASE

Under the act of April 29, 1802 (§ 6), pro-
viding “that whenever any question shall
occur before a Circuit Court upon which the
opinions of the judges shall be opposed, the
point upon which the disagreement shall
happen shall . . . be certified .. . to the
Supreme Court, and shall by the sald court
be finally decided”—the court will not even
by consent of parties take jurisdiction, un-
less the certificate of division present in a
precise form, a point of law upon a part
of the case settled and stated. Hence where
the record stated certain facts, and with this
statement presented the testimony of nu-
merous witnesses which was directed to
the establishment of others,—the whole case
being, in fact, brought up with a purpose, ap-
parently, that this court should decide both
fact and law—and the question certified was
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whether in point of law upon the facts as
stated and proved the action could be main-
tained,—the court dismissed the case as not
within its jurisdiction.

The sixth section of the act of Congress
of 29th April, 1802,* provides:

“That whenever any question shall occur
before a Circuit Court upon which the opin-
ions of the judges shall be opposed, the
point upon which the disagreement shall
happen, shall, &c., be stated under the di-
rection of the judges and certified . . . to
the Supreme Court . .. and shall, by the
said court, be finally decided.”

With this act in force Daniels brought a
suit in the Circuit Court for the Northern
District of Illinois against the Rock Island
Railway Company for injuries done him by
a collision on its railroad; there being a
special plea to one of the counts of the dec-
laration—of which there were several, denied
generally—that the collision referred to was
brought about by the carelessness of the de-
fendant’s servant, and without the knowl-
edge or consent of the defendant, and that
at the time of the injury the plaintiff him-
self was a servant serving as a fireman on
the locomotive. The record went on:

“On the trial it was proved that the de-
fendant was a common carrier of passengers;
that at the time alleged the plaintiff was
on the engine of the defendant, for the pur-
pose and in the manner hereinafter stated,
proceeding over the road of the defendant,
when by the negligence and carelessness of
the engineer of the locomotive (the said
engineer being at the time a servant of the
defendant), upon which the plaintiff was
riding, a collision took place, which resulted
in great personal injury to the plaintiff.
The circumstances connected with the
plaintifi’s trip and the manner and purpose
of his firing the engine, as well as some
conversation of his after the injury, are de-
tailed by the witnesses as follows.”

Then followed the testimony of seven
witnesses—two on one side, five on the
other—examined and cross-examined. These
witnesses testified that the plaintiff had
been, a week previously to the accident, a
fireman on the rallroad, but had been—as
some signified it might be—"dismissed"—
though, as it rather appeared, possibly—
“suspended;""—that is to say, owing to the
diminished business of the road at that
exact season, had been taken off the pay-list;
as the company did continually with its
hands on the decrease of its business at par-
ticular times in the year, and put on a list
of persons who would be preferred when,
with the increase of business, the company
would again require more aid. “Its business
was unsteady.” Such persons, it was testified,
were under no obligation to come back, nor
was the company bound to employ them
again, but it was a custom if they were at
hand to set them to work again as soon as
there was work. Danlels, it was testified, had
been inquiring two or three days previously
to the day of the accident when he should be
employed again, and was told that it might
be in one, two, three, or four weeks; that it
would depend on the business of the road.

On the day of the accldent he came to the
master mechanic, within whose business it
was to employ and discharge firemen, and
asked, as some witnesses testified, for “a
pass”"—though others heard nothing about
“a pass"—to go to a place called Peru to get
his clothes. The master, according to his own
testimony, told him that the company was
going to send an extra engine down that
night or the next, and that he could “fire”
that engine down; though according to the
testimony of another witness, the master told
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he should fire the engine in consideration
of his passage on it. The company, it was
sworn to, was not in the habit of making
that sort of agreement, and the master
mechanic had no right to make such arrange-
ments or to give “passes.” He supposed, ac-
cording to his own testimony, that a sub-
officer whose duty it would be, unless directed
to the contrary, to put the man’s name on
the payroll when he saw him serving on the
engine, would put his name on the roll
accordingly.

There was other testimony, all directed to
the fact whether or not the man was actually
reinstated or whether he was hanging on
only, expecting to be, and had now, in con-
sideration of “firing” the engine on a partic-
ular trip, been given the privilege of a passage
on it to go and get his clothes.

The record, after mentioning certain facts
that were proved, thus went on:

“This was all the evidence bearing upon
the case, and thereupon it occurred as a
question whether, in point of law, upon the
facts as stated and proved, the action could
be maintained, and whether, consequently,
the jury should be instructed that under
the facts as proved the plaintiff could not
recover, upon which questions the opinions
of the judges were opposed. Whereupon, &c.,
the foregoing points upon which the dis-
agreement has happened is ordered by the
judges to be stated and certified to the Su-
preme Court of the United States, &c., for
its decision.”

The case came here accordingly by a cer-
tificate that the opinions of the judges were
opposed on the points set forth, and was
argued by Messrs. Hurd and Booth, for the
plaintiff, and by Messrs. Cook and Winston,
contra, on the questions of law and fact pre-
sented;—questions, however, which this
court did not consider; their opinion going
to the matter of jurisdiction only.

OPINION OF THE COURT

Mr. Justice SWAYNE delivered the opinion
of the court.

This case is brought before us by a cer-
tificate that the opinions of the judges of
the Circuit Court below were opposed upon
the points set forth; the proceeding having
been taken under the sixth section of the
act of the 29th of April, 1802.

To come properly before us, the case must
be within the appellate jurisdiction of this
court. In order to create such jurisdiction in
any case, two things must concur: the Con-
stitution must give the capacity to take it,
and an act of Congress must supply the
requisite authority.?

The original jurisdiction of this court, and
its power to receive appellate jurisdiction,
are created and defined by the Constitution;
and the legislative department of the govern-
ment can enlarge neither one nor the other.
But it is for Congress to determine how far,
within the limits of the capacity of this court
to take, appellate jurisdiction shall be given,
and when conferred, it can be exercised only
to the extent and in the manner prescribed
by law. In these respects it is wholly the
creature of legislation.?

The section referred to of the act of 1802
mentions several particulars, all of which
must appear in the certificate. They are juris-
dictional, and a defect as to elther is fatal.

The one which has most frequently been
the subject of discussion, and which it is
necessary to consider in this case, is “the
point upon which the disagreement of the
judges' occurs.

: It must be a question of law, and not of
act.!

him that if he would fire that engine down he
would give him a pass: “that was the under-
standing between them.” The master him-
self swore that there was no agreement that

12 Stat. at Large, 159.

2 Marbury ». Madison, 1 Cranch, 137; Shel-
don v. Sill, 8 Howard, 448.

s Durousseau v. United States, 6 Cranch,
314; United States v. Moore, 3 Id. 159; Barry
v. Mercein, 5 Howard, 119.

4 Dennistoun v. Stewart, 18 Id 565.
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It must arise in the progress of the cause,
and not incidentally, or in relation to a col-
lateral matter, after the rendition of the
judgment or decree. Where the question cer-
tified was as to the amount of the bond to
be given upon the allowance of a writ of
error, and where it was as to the retaxation
of costs after the principal of the judgment
had been collected, this court held that it
could not take jurisdiction.®

It cannot arise upon a motion for a new
trial, the decision resting in the discretion
of the court, and not being subject to
exception.®

It may arise upon a special verdict, or a
motion in arrest of judgment.”

The question, whether a demurrer shall be
sustained? is not sufficiently definite. The
precise legal point involved, upon which the
judges were divided in opinion, should be
stated. The court is not bound to look beyond
the certificate to ascertain the point®

Nothing which may be decided according
to the discretion of the court can be made
the subject of examination here in this way.*

But if in connection with the discretion
which the court below is asked to exercise,
questions are presented which involve the
right of the matter in controversy, this court
will entertain them.®

Except under peculiar circumstances, this
court will not take cognizance of a question
certified upon a division pro formd.n

The determination of the question certified
does not aflect the right to bring up the
whole case, by a writ of error or appeal, after
it is terminated in the court below.* When
a certificate of division is brought into this
court, only the points certified are before us.
The cause remains in the Circult Court, and
may be proceeded in by that court according
to its discretion.’®

Where the question certified was, whether
a letter written by a cashier without the
knowledge of the directors was binding on
the bank, this court declined to answer, be-
cause the solution of the question depended
in part upon facts not stated Iin the
certificate.+

The whole case cannot be transferred to
this court. Chief Justice Marshall says:'® “A
construction which would authorize such
transfer, would counteract the policy which
forbids writs of error or appeal until the judg-
ment or decree be final. If an interlocutory
judgment or decree could be brought into
this court, the same case might agaln be
brought up after a final decision; and all
the delays and expense incident to a repeated
revision of the same cause be incurred. So if
the whole cause, Instead of an insulated
point, could be adjourned, the judgment or
decree which would be finally given by the
Circuit Court might be brought up by writ
of error or appeal, and the whole subject be
re-examined. Congress did not intend to ex-
pose sultors to this inconvenience; and the
language of the provision does not, we think,
admit of this construction. A division on a
point, in the progress of a cause, on which
the judges may be divided in opinion, not
the whole cause, is to be certified to this
court.”

5 Devereaux v. Marr, 12 Wheaton, 213; Bank
United States v. Green, 6 Peters, 26.

®United States v. Daniel, 6 Wheaton, 545.

7 Somerville Executors v. Hamilton, 4 Id.
230; United States v. Kelly, 11 Id. 417.

& United States v. Briggs, 5 Howard, 208.

® Davis v. Braden, 10 Peters, 288.

19 United States v. The City of Chicago, 7
Howard, 185.

1 Webster v. Howard, Id. 54; United States
v. Stone, 14 Peters, 524.

12 Ogle v. Lee, 2 Cranch, 33; United States
v. Balley, 9 Peters, 273.

1% Kennedy et al. v. The Bank of the State
of Georgia, 8 Howard, 610.

14 United States v. The City Bank of Colum-
bus, 19 Howard, 384.

12 United States v. Balley, 9 Peters, 278.
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Where it appears the whole case has been
divided into points—some of which may
never arise, if those which precede them in
the certificate are decided in a particular
way—the case will be dismissed for want of
jurisdiction.®

The questions must be separate and dis-
tinet, and each one must be particularly
stated with reference to that part of the case
upon which it arose. They must not be *such
as involve or imply conclusions or judgment
by the judges upon the weight or effect of the
testimony or facts adduced in the cause.’?

The question must not be general nor ab-
stract, nor a mixed one of law and fact. If it
be either, this court cannot take jurisdic-
tion s

SYLLABUS

In the case before us the questions certified
are, “whether, in point of law, upon the facts
as stated and proved, the action could be
maintained; and whether, consequently, the
jury should be instructed that, under the
facts as proved, the plaintiff could not re-
cover?”

Upon looking into the record, we find a
body of facts stated as having been proved,
and the testimony of numerous witnesses set
forth at length, as respectively given, The
entire case 1s brought before us, as if we were
called upon to discharge the twofold func-
tions of a court and jury. At the threshold
arises an important question of fact, not
without difficulty. It Is, whether the plaintiff
is to be regarded as a passenger, or a servant
of the defendant, at the time he received,
upon the locomotive, the injury for which
he sues? Upon the determination of this
question depend the legal principles to be ap-
plied. They must be very different, as the
solution may be one way or the other.

The Constitution wisely places the trial of
such questions within the province of a jury,
and it cannot be taken from them without
the consent of both parties. Here, such con-
sent is given; but it is ineffectual to clothe
us with a power not conferred by law. In the
light of the authorities to which we have re-
ferred, it is sufficlent to add that the ques-
tions certified are not such that we can con-
sider them.

According to the settled practice, the case
will, therefore, be dismissed for want of jurls-
diction, and remanded to the Circuit Court,
;vith an order to proceed in it according to
aw.

DISMISSED, AND ORDER ACCORDINGLY.
[See infra, p. 204, Havemeyer v. lowa County,
2—REep
Ex PARTE McCCARDLE
STATEMENT OF THE CASE

1. The appellate jurisdiction of this court
is conferred by the Constitution, and not de-
rived from acts of Congress; but is conferred
“with such exceptions, and under such regu-
lations, as Congress may make;"” and, there-
fore, acts of Congress affirming such juris-
diction, have always been construed as ex-
cepting from it all cases not expressly de-
scribed and provided for.

2. When, therefore, Congress enacts that
this court shall have appellate jurisdiction
over final decisions of the Circuilt Courts,
in certain cases, the act operates as a nega-
tlon or exception of such jurisdiction in
other cases; and the re of the act neces-
sarlly negatives jurisdiction under it of these
cases also,

3. The repeal of such an act, pending an
appeal provided for by it, is not an exercise of
judicial power by the legislature, no matter
whether the repeal takes effect before or after
argument of the appeal.

4, The act of 27th of March, 1868, repealing

18 Nesmith et al. v. Sheldon et al. 6 Id. 41.

7 Dennistoun v. Stewart, Id. 18, 565.

8 Ogilvie et al. v. The Knox Insurance Com-
pany, Id. 577.
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that provision of the act of 5th of February,
1867, to amend the Judicial Act of 1789,
which authorized appeals to this court from
the decisions of the Circuit Courts, in cases
of habeas corpus, does not except from the
appellate jurisdiction of this court any cases
but appeals under the act of 1867. It does
not affect the appellate jurisdiction which
was previously exercised in cases of habeas
corpus.

Appeal from the Circuit Court for the
Southern District of Mississippi.

The case was this:

The Constitution of the United States or-
dains as follows:

“§ 1. The judicial power of the United
States shall be vested in one Supreme Court,
and in such inferior courts as the Congress
may from time to time ordain and estab-
lish.”

“§ 2. The judicial power shall extend to all
cases in law or equity arising under this Con-
stitution, the laws of the United States,” &c.

And in these last cases the Constitution or-
dains that,

“The Supreme Court shall have appellate
jurisdiction, both as to law and fact, with
such exceptions, and under such regulations,
as the Congress shall make.”

With these constitutional provisions in
existence, Congress, on the 5th February,
1867, by “An act to amend an act to estab-
lish the judicial courts of the United States,
approved September 24, 1788," provided that
the several courts of the United States, and
the several justices and judges of such
courts, within their respective jurisdiction,
in additlon to the authority already con-
ferred by law, should have power to grant
writs of habeas corpus in all cases where any
person may be restrained of his or her liberty
in violation of the Constitution, or of any
treaty or law of the United States. And that,
from the final decision of any judge, justice,
or court inferior to the Circuit Court, appeal
might be taken to the Circuit Court of the
United States for the district in which the
cause was heard, and from the judgment of
the said Circuit Court to the Supreme Court
of the United States.

This statute being in force, one McCardle,
alleging unlawful restraint by military force,
preferred a petition in the court below, for
the writ of habeas corpus.

The writ was issued, and a return was
made by the military commander, admitting
the restraint, but denying that it was un-
lawful.

It appeared that the petitioner was not in
the military service of the United States,
but was held in custody by military authority
for trial before a military commission, upon
charges founded upon the publication of
articles alleged to be incendiary and libelous,
in a newspaper of which he was editor. The
custody was alleged to be under the authority
of certaln acts of Congress.

Upon the hearing, the petitioner was re-
manded to the military custody; but, upon
his prayer, an appeal was allowed him to this
court, and upon filing the usual appeal-
bond, for costs, he was admitted to bail upon
recognizance, with sureties, conditioned for
his future appearance in the Circuit Court, to
abide by and perform the final judgment of
this court. The appeal was taken under the
above-mentioned act of February 5, 1867.

A motion to dismiss this appeal was made
at the last term, and, after argument, was
denied.?

Subsequently, on the 2d, 3d, 4th, and 9th
March, the case was argued very thoroughly
and ably upon the merits, and was taken
under advisement. While it was thus held,
and before conference in regard to the de-
cision proper to be made, an act was
by Congress,® returned with objections by

1 See Ex parte McCardle, 6 Wallace, 318,
* Act of March 27, 1968, 156 Stat. at Large,
44,
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the President, and, on the 27th March, re-
passed by the constitutional majority, the
second section of which was as follows:

“And be it further enacted, That so much
of the act approved February 5, 1867, entitled
‘An act to amend an act to establish the
judicial courts of the United States, approved
September 24, 1789," as authorized an appeal
from the judgment of the Circuit Court to
the Supreme Court of the United States, or
the exercise of any such jurisdiction by said
Supreme Court, on appeals which have been,
or may hereafter, be taken, be, and the same
is hereby repealed.”

ARGUMENT AGAINST THE OPERATION OF THE ACT

The attention of the court was directed
to this statute at the last term, but counsel
having expressed a desire to be heard in
argument upon its effect, and the Chief
Justice being detained from his place here,
by his duties in the Court of Impeachment,
the cause was continued under advisement.
Argument was now heard upon the effect of
the repealing act.

Mr. Sharkey, for the appellant:

The prisoner alleged an illegal imprison-
ment. The imprisonment was justified under
certain acts of Congress, The guestion then
presents a case arising under “the laws of
the United States;” and by the very words
of the Constitution the judicial power of the
United States extends to it. By words of the
Constitution, equally plain, that judicial
power is vested in one Supreme Court. This
court, then, has its jurisdiction directly from
the Constitution, not from Congress. The
jurisdiction being vested by the Constitution
alone, Congress cannot abridge or take it
away. The argument which would look to
Congressional legislation as a necessity to
enable this court to exercise “the judicial
power” (any and every judicial power) "of
the United States,”” renders a power, ex-
pressly given by the Constitution, liable to be
made of no effect by the inaction of Con-
gress. Suppose that Congress never made any
exceptions or any regulations in the matter.
What, under a supposition that Congress
must define when, and where, and how, the
Supreme Court shall exercise it, becomes of
this “judicial power of the United States,”
80 expressly, by the Constitution, given to
this court? It would cease to exist. But this
court is coexistent and co-ordinate with Con-
gress, and must be able to exercise the whole
Judicial power of the United States, though
Congress passed no act on the subject. The
Judiciary Act of 1788 has been frequently
changed. Suppose it were repealed. Would
the court lose, wholly or at all, the power to
pass on every case to which the judiecial
power of the United States extended? This
act of March 27th, 1868, does take away the
whole appellate power of this court in cases
of haebeas corpus. Can such results be pro-
duced? We submit that they cannot, and this
court, then, we further submit, may still go
on and pronounce judgment on the merits,
as it would have done, had not the act of
27th March been passed.

But however these general positions may
be, the case may be rested on more special
grounds. This case had been argued in this
court, fully. Passing then from the domain
of the bar, it was delivered into the sacred
hands of the judges; and was in the custody
of the court. For aught that was known by
Congress, it was passed upon and decided
by them. Then comes, on the 27th of March,
this act of Congress. Its language is general,
but, as was universally known, its purpose
was specific. If Congress had specifically en-
acted “that the Supreme Court of the United
States shall never publicly give judgment in
the case of McCardle, already argued, and
on which we anticipate that it will soon de-
liver judgment, contrary to the views of the
majority in Congress, of what it ought to
decide,” its purpose to interfere specifically
with and prevent the judgment in this very
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case would not have been more real or, as a
fact, more universally known.

Now, can Congress thus interfere with
cases on which this high tribunal has passed,
or 1s passing, judgment? Is not legislation
like this an exercise by the Congress of ju-
dicial power? Lanier v. Gallatas # is much in
point, There a motion was made to dismiss
an appeal, because by law the return day was
the 4th Monday in February, while in the
case before the court the transcript had been
filed before that time. On the 15th of
March, and while the case was under advise-
ment, the legislature passed an act making
the 20th of March a return day for the case;
and a motion was now to reinstate the case
and hear it. The court says:

“The case had been submitted to us before
the passage of that act, and was beyond the
legislative control. Our respect for the Gen-
eral Assembly and Executive forbids the in-
ference that they intended to instruct this
court what to do or not to do whilst passing
on the legal rights of parties in a special
case already under advisement, The utmost
that we can suppose is,” &c.

ARGUMENT FOR THE OPERATION OF THE ACT

In De Chastelluz v. Fairchild,® the legisla-
ture of Pennsylvania directed that a new
trial should be granted in a case already de-
cided. Gibson, C. J., in behalf of the court,
resented the interference strongly. He sald:

“It has become the duty of the court to
temporize no longer. The power to order new
trials is judicial. But the power of the legis-
lature is not judicial.”

In The State v. Fleming,* where the legisla-
ture of Tennessee directed two persons under
indictment to be discharged, the Supreme
Court of the State, declaring that “the leg-
islature has no power to interfere with the
administration of justice in the courts,”
treated the directlon as vold. In Lewis v.
Webb,* the Supreme Court of Maine declare
that the legislature cannot dispense with
any general law in favor of a particular case.

Messrs. L. Trumbull and M. H. Carpenter,
contra:

1. The Constitution gives to this court ap-
pellate jurisdiction in any case like the pres-
ent one was, only with such exceptions and
under such regulations as Congress makes.

2. It is clear, then, that this court had no
jurisdiction of this proceeding—an appeal
Jrom the Circuit Court—except under the act
of February 5th, 1867; and so this court
held on the motion to dismiss made by us
at the last term.*

3. The act conferring the jurisdiction hav-
ing been repealed, the jurisdiction ceased;
and the court had thereafter no authority
to pronounce any opinion or render any
judgment in this cause. No court can do any
act in any case, without jurisdiction of the
subject-matter. It can make no difference at
what point, in the progress of a cause, the
jurisdiction ceases. After it has ceased, no
judicial act can be performed. In Insurance
Company v. Ritchie® the Chief Justice, de-
livering the opinion of the court, says:

“It is clear, that when the jurisdiction of
a cause depends upon the statute, the repeal
of the statute takes away the jurisdiction.”

And in that case the repealing statute,
which was passed during the pendency of the
cause, was held to deprive the court of all
further jurisdiction. The causes which were
pending in this court against States, were
all dismissed by the amendment of the Con-
stitution denying the jurisdiction; and no
further proceedings were had in those
causes,” In Norris v. Crocker,”® this court

# 13 Louislana Annual, 175.

2 15 Pennsylvania State, 18,

7 Humphreys, 152,

24 3 Greenleaf, 326.

%6 Wallace, 318.

25 Wallace, 544.

# Hollingsworth ». Virginia, 3 Dallas, 378.
%13 Howard, 429,
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affirmed and acted upon the same principle;
and the exhaustive argument of the present
Chief Justice, then at the bar, reported in
that case, and the numerous authorities
there cited, render any further argument
or citation of cases unnecessary.®

4. The assumption that the act of March,
1868, was aimed specially at this case, Is
gratuitous and unwarrantable. Certainly the
language of the act embraces all cases in all
time; and its effect is just as broad as its
language.

The question of merits cannot now, there-
fore, be passed upon. The case must fall.

OPINION OF THE COURT

The Chief Justice delivered the opinion of
the court.

The first question necessarlly is that of
jurisdiction; for, if the act of March, 1868,
takes away the jurisdiction defined by the
act of February, 1867, it is useless, if not
improper, to enter into any discussion of
other questions.

It is quite true, as was argued by the
counsel for the petitioner, that the appellate
jurisdiction of this court is not derived from
acts of Congress, It is, strictly speaking, con-
ferred by the Constitution. But it is con-
ferred “with such exceptions and under such
regulations as Congress shall make.”

It is unnecessary to consider whether, if
Congress had made no exceptions and no
regulations, this court might not have exer-
cised general appellate jurisdiction wunder
rules prescribed by itself. For among the ear-
llest acts of the first Congress, at its first
session, was the act of September 24th, 1789,
to establish the judicial courts of the United
States. That act provided for the organiza-
tion of this court, and prescribed regulations
for the exercise of its jurisdiction.

The source of that jurisdiction, and the
limitations of it by the Constitution and by
statute, have been on several occasions sub-
jects of consideration here. In the case of
Durousseau v, The United States,™ partic-
ularly, the whole matter was carefully ex-
amined, and the court held, that while “the
appellate powers of this court are not given
by the judicial act, but are given by the Con-
stitution,” they are, nevertheless, “limited
and regulated by that act, and by such other
acts as have been passed on the subject.”
The court said, further, that the judicial act
was an exercise of the power given by the
Constitution to Congress “of making excep-
tions to the appellate jurisdiction of the Su-
preme Court.” “They have described afirma-
tively,” said the court, "its jurisdiction, and
this affirmative description has been under-
stood to imply a negation of the exercise of
such appellate power as is not comprehended
within it.”

The principle that the afirmation of appel-
late jurisdiction implies the negation of all
such jurisdiction not affirmed having been
thus established, it was an almost necessary
consequence that acts of Congress, providing
for the exercise of jurisdiction, should come
to be spoken of as acts granting jurisdiction,
and not as acts making exceptions to the
constitutional grant of it.

The exception to appellate jurisdiction in
the case before us, however, is not an infer-
ence from the affirmation of other appellate
jurisdiction. It is made in terms. The pro-
vision of the act of 1867, afirming the appel-
late jurisdiction of this court in cases of
habeas corpus is expressly repealed. It is
hardly possible to imagine a plainer instance
of positive exception.

We are not at liberty to inquire into the

= Rex v. Justices of London, 3 Burrow,
1456; Yeaton v. United States, 5 Cranch, 281;
Schooner Rachel ». United States, 6 Id. 329;
United States v. Preston, 3 Peters, 57; Com. v.
Marshall, 11 Pickering, 350,

26 Cranch, 312; Wiscart ». Dauchy, 3
Dallas, 321.
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motives of the legislature. We can only ex:
amine into its power under the Constitution;
and the power to make exceptions to the ap-
pellate jurisdiction of this court is given by
express words.

What, then, is the effect of the repealing
act upon the case before us? We cannot
doubt as to this. Without juriddiction the
court cannot proceed at all in any cause.
Jurisdiction is power to declare the law, and
when it ceases to exist, the only function re-
maining to the court is that of announcing
the fact and dismissing the cause. And this
is not less clear upon authority than upon
principle.

Several cases were cited by the counsel for
the petitioner in support of the position that
jurisdiction of this case is not affected by the
repealing act. But none of them, in our judg-
ment, afford any support to it, They are all
cases of the exercise of judicial power by the
legislature, or of legislative interference with
courts in the exercising of continuing juris-
diction. ™

On the other hand, the general rule, sup-
ported by the best elementary writers,* is,
that “when an act of the legislature is re-
pealed, it must be considered, except as to
transactions past and closed, as if 1t never ex~
isted.” And the effect of repealing acts upon
sults under acts repealed, has been deter-
mined by the adjudications of this court.
The subject was fully considered in Norris v.
Crocker,® and more recently in Insurance
Company v. Ritchie® In both of these cases
it was held that no judgment could be ren-
dered in a suit after the repeal of the act
under which it was brought and prosecuted.

It is quite clear, therefore, that this court
cannot proceed to pronounce judgment in
this case, for it has no longer jurisdiction of
the appeal; and judicial duty is not less fitly
performed by declining ungranted jurisdic-
tion than in exercising firmly that which the
Constitution and the laws confer.

Counsel seem to have supposed, if effect be
given to the repealing act in question, that
the whole appellatee power of the court, in
cases of habeas corpus, is denied. But this is
an error. The act of 1868 does not except
from that jurisdiction any cases but appeals
from Circuit Courts under the act of 1867. It
does not affect the jurisdiction which was
previously exercised.®

The appeal of the petitioner in this case
must be

DISMISSED FOR WANT OF JURISDICTION.

Mr. ERVIN. Mr, President, sometimes
some of our friends in construing the
Constitution agree with the Constitution
where the words of the Constitution are
in harmony with their ideas. But when
the Founding Fathers say something in
the Constitution which they do not like,
they try to attribute to the plain words
of the Constitution a meaning which is
wholly incompatible with those words.

Some of them seek to evade the plain
consequences of the words of the Con-
stitution which say in substance, in sec-
tion 2 of article III, that the Supreme
Court shall have appellate jurisdiction
both as to fact and law with such excep-
tions and under such regulations as the
Congress shall make.

They say that while Congress can de-
fine the appellate jurisdiction of the Su-

# Lanier v. Gallatas, 13 Louisiana Annual,
175; De Chastellux v. Fairchild, 15 Pennsyl-
vania State, 18; The State v. Fleming, 7
Humphreys, 152; Lewis v. Webb. 3 Greenleaf,
326.

2 Dwarris on Statutes, 538.

3313 Howard, 429.

M5 Wallace, 541.

i Ex parte McCardle, 6 Wallace, 324,
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preme Court, Congress cannot pass any
law which would deny any citizen the
right to have any constitutional right
such as due process of law.

However, in the McCardle case Con-
gress did not give process at all—no due
process, no process. Many acts of Con-
gress, deny jurisdiction to the courts—
both original jurisdiction to the Federal
trial courts and appellate jurisdiction
to the Supreme Court of the United
States. One of them is the Norris-La
Guardia Act.

About the only power a court of equity
really has is the power to issue injunc-
tions. Yet, under the Norris-La Guardia
Act, Congress enacted a law, which has
been sustained by the Supreme Court,
denying the Federal courts, sitting as
courts of equity, virtually all of their
power to issue injunctions in cases in-
volving labor disputes. Congress did this
before enactment of the Taft-Hartley
Act and before the enactment of the
Wagner Act in order to prevent Federal
district courts from ruling labor contro-
versies by injunctions.

(At this point Mr. Byrp of Virginia as-
sumed the chair.)

Mr. ERVIN. The Wagner Act, as
amended by the Taft-Hartley Act con-
stitutes the National Labor Relations
Act. This act denies Federal courts juris-
diction in respect to all unfair labor prac-
tices—that is, original jurisdiction—and
gives all that jurisdiction to a board.

As a matter of fact, Congress denied
Federal courts of the major portion of
the jurisdiction allowable to them in
respect to civil cases of a civil nature.
It did this by an act which has long
been upon the statute books and which
was amended a few years ago, with re-
spect to the jurisdictional amount, by the
vote of an overwhelming majority of the
U.S. Senate.

I cite title 28, section 1331, of the
United States Code:

The district courts shall have original
jurisdiction of all civil actlons wherein the
matter In controversy exceeds the sum or
value of $10,000 exclusive of interest and
costs, and arises under the Constitution,
laws, or treaties of the United States.

That statute is a recognition of the
fact that Congress can define the juris-
diction of Federal courts, in respect to
both the original jurisdiction of the in-
ferior courts and the appellate jurisdic-
tion of the Supreme Court. The great
majority of cases and controversies which
arise in the United States under the
Constitution, under the laws, and under
the treaties of the United States involve
$10,000 or less, exclusive of interest or
costs; and this statute denies the Fed-
eral courts of jurisdiction of those cases.

One of my colleagues delivered a
speech on the floor of the Senate a few
days ago in which he cited the case of
United States against Klein—a decision
reported in 13 Wall. 128—as an author-
ity for the proposition that the two sec-
tions I have read into the RECORD are
unconstitutional insofar as they attempt
to withdraw certain appellate jurisdic-
tion from the Supreme Court of the
United States. I am compelled to say
that United States against Klein holds
exactly the contrary.
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United States against Klein declares
that if it had been a case in which appel-
late jurisdiction had, in fact, been denied
to the Supreme Court by Congress, the
statute would have been a valid enact-
ment of Congress, and the Court would
have had to dismiss the case for want
of jurisdiction.

The Klein case is very interesting.
During the Civil War, Congress passed
several statutes providing for the seizure
of property. A statute provided, in sub-
stance, that any property which was used
in the carrying on of the war should be
forfeited to the United States. It did not
undertake, however, the confiscation of
private property. Although it provided
for the seizure of private property, it pro-
vided that any person who was loyal to
the United States—that is, to the
Union—could recover any private prop-
erty seized by the Government; and if the
property had been sold by the Govern-
ment, he could recover the proceeds
which had been deposited in the Treas-
ury of the United States.

One of the acts provided that, in fur-
therance of the purposes of the war, the
President could grant pardons upon such
conditions as he saw fit, and that the
grant of such pardons would in essence
entitle a person who had adhered to the
Confederacy the right to reclaim his
property or the proceeds of his property,
in case it had been sold and the proceeds
had been paid, as the law required, into
the U.S. Treasury.

When Congress created the Court of
Claims as an inferior court under article
III, it gave the Court of Claims original
jurisdiction of cases involving contract
claims against the Federal Government
and expressly provided that the Supreme
Court should have appellate jurisdiction
to review the decisions of the Court of
Claims. Upon an appeal, the Supreme
Court of the United States held that al-
though he had adhered to the Confed-
eracy, Padelford had been pardoned by
the President on condition that he should
take an oath of loyalty to the United
States and abide by that oath. The Court
held that the pardon of the President had
the effect, from a legal standpoint, of
wiping out all the consequences of the
man’s offense in adhering to the Con-
federacy, and that consequently he was
entitled to the proceeds which the Gov-
ernment had received from the sale of his
property and paid into the Treasury.

This decision displeased Congress which
passed a law providing, in substance, that
a pardon should not have that effect,
and that any claimant who had allegedly
adhered to the Confederacy would have
to prove his case otherwise than by a
pardon. Also he would not be entitled to
his property where he relied on a par-
don because the pardon would be con-
strued to be evidence of his offense un-
less he had protested at the time he
received the pardon that he had not
committed the offense and did not need
the pardon. The law further provided
that wherever a man relied upon a par-
don as blotting out his offense, and en-
titling him to restoration of his property
or its proceeds, that the pardon should be
construed as evidence of the man’s guilt,
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and, when that appeared, the court
should dismiss the case for want of
jurisdiction.

The Supreme Court held that the
statute was unconstitutional, but not be-
cause it denied the Court appellate juris-
diction. The Court said it did not deprive
the Court of appellate jurisdiction. The
Court said that Congress created the
Court of Claims as an inferior court and
had expressly given the Supreme Court
appellate jurisdiction to review its deci-
sions.

I wish to call attention to the portion
of the Klein opinion which expressly
recognizes the power of the Congress
to deprive the Supreme Court of appel-
late jurisdiction. I read these words from
page 145:

The Court of Claims is thus constituted
one of those inferior courts which Congress
authorizes, and has jurisdiction of contracts
between the government and the citizen,
from which appeal regularly lies to this
court.

Undoubtedly the legislature has complete
control over the organization and existence
of that court and may confer or withhold
the right of appeal from its decisions. And
if this act did nothing more, it would be
our duty to give it effect. If it simply denied
the right of appeal in a particular class of
cases, there could be no doubt that it must
be regarded as an exerclse of the power of
Congress to make “such exceptions from the
appellate jurisdiction” as should seem to it
expedient.

But the language of the proviso shows
plainly that it does not intend to withhold
appellate jurisdiction except as a means to
an end. Its great and controlling purpose is
to deny to pardons granted by the President
the effect which this court had adjudged
them to have,

The Court proceeded to hold further
that Congress had not withheld appellate
jurisdiction but on the contrary had
given the Supreme Court appellate juris-
diction to review decisions of the Court
of Claims.

With respect to the act under con-
sideration in the Klein case, the Court
said:

It seems to us that this is not an exercise
of the acknowledged power of Congress to
make exceptions and prescribe regulations to
the appellate power.

Then, it proceeded to hold that Con-
gress had left the Supreme Court with its
appellate jurisdiction of claims originat-
ing in the Court of Claims but it at-
tempted to require the Court to make
decisions conforming to the will of Con-
gress instead of to the evidence in the
case,

The Supreme Court held, in essence, in
the Klein case that Congress had ex-
pressly given it appellate jurisdiction to
review decisions of the Court of Claims
when it created that court and had ree-
ognized the continued existence of such
jurisdiction in the statute whereby it
undertook to circumvent the ruling made
in the Padelford case by providing that
the Court should dismiss the appeal for
want of jurisdiction to entertain it if,
and only if, it found on its consideration
of the appeal that the claimant was en-
titled to the relief he sought under the
law announced in the Padelford case be-
cause he had received a Presidential
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pardon granting him amnesty for adher-
ing to the Confederacy.

So, Mr. President (Mr. Typings in the
chair), the Supreme Court condemned
the statute, not because it deprived the
court of appellate jurisdiction but be-
cause it tried to tell the court what kind
of decision it could make and required
the court to give a false interpretation to
a Presidential pardon. The Court said
that the statute was unconstitutional be-
cause it violated the principle of separa-
tion of powers which leaves making of
the laws to the Congress and deciding of
cases to the Court.

It said on page 147:

The court is forbidden to give the effect to
evidence which, in its own judgment, such
evidence should have, and is directed to give
it an effect precisely contrary.

We must think that Congress has inad-
vertently passed the limit which separates
the legislative from the judicial power.

Then, the Court proceeded further to
say that the statute not only violated the
doctrine of separation of powers by try-
ing to tell the court what kind of deci-
sion it should make, but also said it vio-
lated the provision of the Constitution
which gives the President the power to
grant pardons.

The Court said:

It is the intention of the Constitution that
each of the great co-ordinate departments of
the government—the Legislative, the Execu-
tive, and the Judicial—shall be, in its sphere,
independent of the others. To the executive
alone is intrusted the power of pardon; and
it is granted without limit. Pardon includes
amnesty. It blots out the offence pardoned
and removes all its penal consequences. It
may be granted on conditions. In these par-
ticular pardons, that no doubt might exist
as to their character, restoration of property
was expressly pledged, and the pardon was
granted on condition that the person who
availed himself of it should take and keep &
prescribed oath.

Now it is clear that the legislature cannot
change the effect of such a pardon any more
than the executive can change a law. Yet
this is attempted by the provision under con-
sideration. The court is required to receive
special pardons as evidence of guilt and to
treat them as null and void. It is required to
disregard pardons granted by proclamation
on condition, though the condition has been
fulfilled, and to deny them their legal effect.
This certainly impairs the executive author-
ity and directs the court to be instrumental
to that end.

Mr. President, I ask unanimous con-
sent that a copy of the decision of United
States against Klein be printed in the
RECORD.

There being no objection, the Supreme
Court decision was ordered to be printed
in the REcorbp, as follows:

UNITED STATES v. KLEIN

“1. The act of March 12th, 1863 (12 Stat.
at Large, 820), to provide for the collection
of abandoned and captured property in in-
surrectionary distriets within the United
States, does not confiscate, or in any case
absolutely divest the property of the original
owner, even though disloyal. By the selzure
the government constituted itself a trustee
for those who were entitled or whom it should
thereafter recognize as entitled.

“2, By virtue of the act of 17th July, 1862,
authorizing the President to offer pardon on
such conditions as he might think advisable,
and the proclamation of 8th December, 1863,
which promised a restoration of all rights
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of property, except as to slaves, on condition
that the prescribed oath be taken and kept
inviolate, the persons who had faithfully
accepted the conditions offered became en-
titled to the proceeds of their property thus
paid into the treasury, on application within
two years from the close of the war.

““3, The repeal, by an act of 21st January,
1867 (after the war had closed), of the act
of 17th July, 1862, authorizing the executive
to offer pardon, did not alter the operation
of the pardon, or the obligation of
to give full effect to it if necessary by legis-
lation.

“4, The proviso in the appropriation act of
July 12th, 1870 (16 Stat. at Large, 235), in
substance—

“That no pardon or amnesty granted by
the President shall be admissible in evidence
on the part of any claimant in the Court of

as evidence in support of any claim
against the United States, or to establish the
standing of any claimant in said court, or his
right to bring or maintain sult therein; and
that no such pardon or amnesty heretofore
put in evidence on behalf of any claimant in
that court be considered by it, or by the ap-
pellate court on appeal from said court in
deciding upon the claim of such claimant, or
any appeal therefrom, as any part of the proof
to sustain the claim of the claimant, or to
entitle him to maintain his action in the
Court of Claims, or on appeal therefrom, . . .
but that proof of loyalty (such as the pro-
viso goes on to mention), shall be made ir-
respective of the effect of any executive proc-
lamation, pardon, amnesty, or other act of
condonation or oblivion. And that is all
cases where judgment shall have been here-
tofore rendered in the Court of Clalms in
favor of any claimant on any other proof of
loyalty than such as the proviso requires,
this court shall, on appeal, have no further
jurisdiction of the cause, and shall dismiss
the same for want of jurisdiction:

“*And further, that whenever any pardon
shall have heretofore been granted by the
President to any person bringing suit in the
Court of Claims for the proceeds of aban-
doned or captured property under the act of
March 12th, 1863; and such pardon shall re-
cite, in substance, that such person took part
in the late rebellion, or was gullty of any act
of rebellion against, or disloyalty to, the
United States, and such pardon shall have
been accepted, in writing, by the person to
whom the same lssued, without an express
disclaimer of and protestation against such
fact of guilt contained in such acceptance,
such pardon and acceptance shall be taken
and deemed in such suit in the sald Court of
Claims, and on appeal therefrom, conclusive
evidence that such person did take part in
and give aid and comfort to the late rebellion,
and did not maintain true allegiance or con-
sistently adhere to the United States, and
on proof of such pardon and acceptance the
jurisdiction of the court in the case shall
cease, and the court shall forthwith dismiss
the suilt of such claimant'—
is in conflict with the views expressed in
paragraphs 1, 2, and 3, above; and is uncon-
stitutional and void. Its substance being that
an acceptance of a pardon without a dis-
claimer shall be conclusive evidence of the
acts pardoned, but shall be null and void
as evidence of rights conferred by it, both
in the Court of Claims and in this court; it
invades the powers both of the judiclal and
of the executive departments of the govern-
ment."”

This was a motion by Mr, Ackerman, Attor-
ney-General, in behalf of the United States,
to remand an appeal from the Court of
Claims which the government had taken in
June, 1869, with a mandate that the same
be dismissed for want of jurisdiction as now
required by law.

The case was thus:

Congress, during the progress of the late
rebellion, passed various laws to regulate
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the subject of forfeiture, confiscation, or
appropriation to public use without compen-
sation, of private property whether real or
personal of non-combatant enemies.

The first was the act of July 13th, 1861.1 It
made liable to seizure and forfeiture all prop-
erty passing to and fro between the loyal and
insurrectionary States, and the vessels and
vehicles by which it should be attempted to
be conveyed.

So an act of August 6th, 1861, subjected
to selzure and forfeiture all property of every
kind, used or intended to be used in aiding,
abetting, or promoting the insurrection, or
allowing or permitting it to be so used.

These statutes require judicial condemna-
tion to make the forfeiture complete.

A more general law, and one upon which
most of the seizures made during the re-
bellion was founded, is the act of July 1Tth,
1862.% It provides for the punishment of trea-
son, and specifies its disqualifications and dis-
abilities. In its sixth section, it provides that
every person who shall be engaged in or be
alding the rebellion, and shall not cease and
return to his allegiance within sixty days
after proclamation made by the President of
the United States, shall forfeit all his prop-
erty, &c. The proclamation required by this
act was issued by the President on the 25th
day of July, 18624 The sixty days expired
September 23d, 1862.

On the 12th of March, 1863, Congress passed
another species of act—the one entitled “An
act to provide for the collection of abandoned
property, &ec., in insurrectionary districts
within the United States.” The statute au-
thorized the Secretary of the Treasury to
appoint special agents to receive and collect
all abandoned or captured property in any
State or Territory in insurrection: “Provided,
That such property shall not include any
kind or description which has been used, or
which was intended to be used, for waging or
carrying on war against the United States,
such as arms, ordnance, ships, steamboats, or
other watercraft, and their furniture, forage,
military supplies, or munitions of war.”

The statute went on:

“And any person claiming to have been the
owner of any such abandoned or captured
property may, at any time within two years
after the suppression of the rebellion, prefer
his claim to the proceeds thereof in the Court
of Claims; and on proof to the satisfaction
of said court of his ownership of said prop-
erty, of his right to the proceeds thereof, and
that he has never given any aid or comfort
to the present rebellion, to recelve the residue
of such proceeds after the deduction of any
purchase money which may have been paid,
together with the expense of transportation
and sale of said property, and any other law-
ful expenses attending the disposition there-
of.”

Some other acts, amendatory of this one
or relating to the Court of Claims, required
proof of the petitioner’s loyalty during the
rebellion as a condition precedent to re-
covery.

By the already-mentioned confiscation act
of July 17th, 1862, the President was au-
thorized by proclamation to extend to per-
sons who had particlpated in rebellion,
pardon, and amnesty, with such exceptions,
and at such times, and on such conditions
as he should deem expedient for the public
welfare.

And on the 8th of December, 1863, he did
issue his proclamation, reciting the act, and
that certain persons who had been engaged
in the rebellion desired to resume their al-
legiance and reinaugurate loyal State gov-
ernments within and for thelr respective
States. And thereupon proclaimed that a
full pardon should be thereby granted to
them, with restoration of all rights of prop-
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erty, except as to slaves, and in property cases
where rights of third parties shall have in-
tervened; and upon condition that every
such person shall take and subscribe a pre-
scribed oath of allegiance, and thencefor-
ward keep and malntain said oath inviolate,
&c.

Under this proclamation, V. F. Wilson, who
during the rebellion had voluntarily become
the surety on the official bonds of certain
officers of the rebel confederacy, and so given
ald and comfort to it, took, February 15th,
1864, this oath of allegiance, and had kept
the same inviolate.

He himself having died in 1865, one Klein,
his administrator, filed a petition in the
Court of Claims, setting forth Wilson's own-
ership of certain cotton which he had aban-
doned to the treasury agents of the United
States, and which they had sold; putting
the proceeds into the Treasury of the United
States, where they now were, and from
which the petitioner sought to obtain them.
This petition was filed December 26th, 1865.

The section of the act of 1862, by which
the President was authorized to extend par-
don and amnesty on such conditions as he
should deem expedient for the public wel-
fare, was repealed on the 21st of January,
18675

The Court of Claims, on the 26th May,
1860, decided that Wilson had been entitled
to receive the proceeds of his cotton, and
decreed $125,300 to Klein, the administrator
of his estate. An appeal was taken by the
United States June 3d, following, and filed in
this court on the 11th December, of the same
year.

Previously to this case of Klein's the Court
of Claims had had before it the case of one
Padelford, quite like this one; for there also
the claimant, who had abandoned his cotton
and now claimed its proceeds, having par-
ticipated in the rebellion, had taken the
amnesty oath. The Court of Claims held that
the oath cured his participation in the re-
bellion, and so it gave him a decree for the
proceeds of his cotton in the treasury. The
United States brought that case here by
appeal,® and the decree of the Court of
Claims was affirmed; this court declaring
that although Padelford had participated in
the rebellion, yet, that having been par-
doned, he was as innocent in law as though
he had never participated, and that his prop-
erty was purged of whatever offence he had
committed and relieved from any penalty
that he might have incurred. The judgment
of this court, to the effect above mentioned,
was publicly announced on the 30th of April,
1870.

Socon after this—the bill making appropri-
ations for the legislative, executive, and ju-
dicial expenses of the government for the
year 1870-T1, then pending in Congress—
the following was introduced as a proviso to
an appropriation of 100,000, in the first sec-
tion, for the payment of judgments in the
Court of Claims, and with this proviso in it
the bill became a law July 12th, 1870,

“Provided, That no pardon or amnesty
granted by the President, whether general
or special, by proclamation or otherwise, nor
any acceptance of such pardon or amnesty,
nor oath taken, or other act performed in
pursuance or as a condition thereof, shall be
admissible in evidence on the part of any
claimant in the Court of Claims as evidence
in support of any claim against the United
States, or to establish the standing of any
claimant in sald court, or his right to bring
or maintain suit therein; nor shall any such
pardon, amnesty, acceptance, oath, or other
act as aforesald, heretofore offered or put in
evidence on behalf of any clalmant In said
court, be used or considered by said court, or
by the appellate court on appeal from sald

5 14 Stat. at Large, 377.
¢ United States v. Padelford, v. Wallace, 531.
716 Stat. at Large, 235.
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court, in deciding upon the claim of sald
claimant, or any appeal therefrom, as any
part of the proof to sustain the claim of the
claimant, or to entitle him to maintain his
action in said Court of Claims, or on appeal
therefrom; but the proof of loyalty required
by the Abandoned and Captured Property
Act, and by the sections of several acts
quoted, shall be made by proof of the matters
required, irrespective of the effect of any
executive proclamation, pardon, amnesty, or
other act of condonation or oblivion. And in
all cases where judgment shall have been
heretofore rendered in the Court of Claims
in favor of any claimant, on any other proof
of loyalty than such as is above required and
provided, and which is hereby declared to
have been and to be the true intent and
meaning of said respective acts, the Supreme
Court shall, on appeal, have no further juris-
diction of the cause, and shall dismiss the
same for want of jurisdiction.

“And provided further, That whenever any
pardon shall have heretofore been granted by
the President of the United States to any
person bringing suit in the Court of Claims
for the proceeds of abandoned or captured
property under the said act, approved 12th
March, 1863, and the acts amendatory of the
same, and such pardon shall recite in sub-
stance that such person took part in the
late rebellion against the government of the
United States, or was guilty of any act of
rebellion against, or disloyalty to, the United
States; and such pardon shall have been ac-
cepted in writing by the person to whom the
same issued without an express disclaimer
of, and protestation against, such fact of
guilt contained in such acceptance, such par-
don and acceptance shall be taken and
deemed in such suit in the said Court of
Claims, and on appeal therefrom, conclu-
sive evidence that such person did take part
in, and give aid and comfort to, the late re-
bellion, and did not maintain true allegiance
or consistently adhere to the United States;
and on proof of such pardon and acceptance,
which proof may be heard summarily on mo-
tion or otherwise, the jurisdiction of the
court in the case shall cease, and the court
shall forthwith dismiss the suit of such
claimant.”

The motion already mentioned, of the
Attorney-General that the case be remanded
to the Court of Claims with a mandate that
the same be dismissed for want of jurisdic-
tion, as now required by law, was, of course,
founded on this enactment in the appropria-
tion bill of July 12th, 1870.

Mr. Ackerman, Attorney-General, Mr. Bris-
tow, Solicitor-General, and Mr. C. H. Hil,
Assistant Attorney-General, in support of the
motion:

The United States as sovereign are not
liable to suit at all, and if they submit
themselves to suit it is ez gratid, and on
such terms as they may see fit.

Accordingly the right of the Court of
Claims to entertain jurisdiction of cases in
which the United States are defendants, and
to render judgments against them, exists
only by virtue of acts of Congress granting
such jurisdiction, and it is limited precisely
to such cases, both in regard to parties and
to the cause of action, as Congress has pre-
scribed, which body may also define the
terms on which judgments shall be rendered
against the government, either as to classes
of eases or as to individual cases.

Rules of evidence are at all times sub-
ject to legislative modification and control,
and the alterations which are enacted
therein by the legislature may be made ap-
plicable as well to existing as to future
causes of action. In prescribing the evidence
which shall be received in its courts, and
the effect of that evidence, the state 1s exer-
cising its acknowledged powers.

From the foregoing propositions it follows:

1. That Congress may prescribe what shall
or shall not be received in evidence in sup-
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port of a claim aqn which suit is brought
against the government, or in support of the
right of the claimant to maintain his suit,
and, on the other hand, may declare what
shall be the effect of certain evidence when
offered in behalf of the government.

2. That it may withdraw entirely from the
consideration of the court evidence of a par-
ticular kind in behalf of the claimant, even
after the same has been submitted to and
received by the court.

3. That it may, upon the presentation of
proof of a certain description in behalf of
the government, determine the jurisdiction
of the court over the particular subject.

4. That it may, even in cases where judg-
ment has been rendered in favor of the
claimant on certain proof, and not with-
standing the proof was competent at the time
of the rendering of the judgment, interpose
when such cases are afterwards brought be-
fore the appellate court and require the same
to be dismissed by the latter.

These different things are what are done,
and no more is done by different parts of the
proviso in question.

Messrs. Bartley and Casey, P. Phillips,
Carlisle, McPherson, and T. D. Lincoln, argu-
ing in this or similar cases against the mo-
tion.

The Chief Justice delivered the opinion of
the court.

The general question in this case is wheth-
er or not the proviso relating to suits for
the proceeds of abandoned and captured
property in the Court of Clalms, contained
in the appropriation act of July 12th, 1870,
debars the defendant in error from recover-
ing, as administrator of V. ¥, Wilson, de-
ceased, the proceeds of certain cotton belong-
ing to the decedent, which came into the
possession of the agents of the Treasury
Department as captured or abandoned prop-
erty, and the proceeds of which were paid
by them according to law into the Treasury
of the United States.

The answer to this question requires a con-
sideration of the rights of property, as af-
fected by the late civil war, in the hands of
citizens engaged in hostilities against the
United States.

It may be said in general terms that prop-
erty in the insurgent States may be distrib-
uted into four classes:

1st. That which belonged to the hostile
organizations or was employed in actual hos-
tilities on land.

2d. That which at sea became lawful sub-
Jject of capture and prize.

3d. That which became the subject of
confiscation.

4th. A peculiar description, known only in
the recent war, called captured and aban-
doned property.

The first of these descriptions of property,
like property of other like kind in ordinary
international wars, became, wherever taken,
ipso facto, the property of the United
States.’

The second of these descriptions compre-
hends ships and vessels with their cargoes
belonging to the insurgents or employed in
ald of them; but property in these was not
changed by capture alone but by regular
Judicial proceeding and sentence.

Accordingly it was provided in the Aban-
doned and Captured Property Act of March
12th, 1863,° that the property to be collected
under it “shall not include any kind or de-
scription used or intended to be used for
carrying on war against the United States,
such as arms, ordnance, ships, steamboats
and their furniture, forage, military supplies,
or munitions of war."

Almost all the property of the people in
the insurgent States was included in the
third description, for after sixty days from
the date of the President’s proclamation of

5 Halleck's International Law.
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July 25th, 1862, all the estates and prop-
erty of those who did not cease to aild,
countenance, and abet the rebellion became
liable to seizure and confiscation, and it was
made the duty of the President to cause the
same to be seized and applied, either specifi-
cally or in the proceeds thereof, to the sup-
port of the army." But it is to be observed
that tribunals and proceedings were provided,
by which alone such property could be con-
demned, and without which it remained un-
affected in the possession of the proprietors.

It is thus seen that, except to property
used in actual hostilitles, as mentioned in
the first section of the act of March 12th,
1863, no titles were divested in the insurgent
States unless in pursuance of a judgment
rendered after due legal proceedings. The
government recognized to the fullest extent
the humane maxims of the modern law of
nations, which exempt private property of
non-combatant enemies from capture as
booty of war. Even the law of confiscation
was sparingly applied. The cases were few
indeed in which the property of any not en-
gaged in actual hostilities was subjected to
selzure and sale.

The spirit which animated the government
received speclal illustration from the act
under which the present case arose. We have
called the property taken into the custody
of public officers under that act a peculiar
species, and it was so. There is, so far as we
are aware, no similar legislation mentioned
in history.

The act directs the officers of the Treasury
Department to take into their possession and
make sale of all property abandoned by its
owners or captured by the national forces,
and to pay the proceeds into the natlonal
treasury.

That it was not the intention of Congress
that the title to those proceeds should be
divested absolutely out of the original own-
ers of the property seems clear upon a com-
parison of different parts of the act.

We have already seen that those articles
which became by the simple fact of capture
the property of the captor, as ordnance,
munitions of war, and the like, or in which
third parties acquired rights which might
be made absolute by decree, as ships and
other vessels captured as prize, were ex-
pressly excepted from the operation of the
act; and it is reasonable to infer that it
was the purpose of Congress that the pro-
ceeds of the property for which the special
provision of the act was made should go into
the treasury without change of ownership.
Certainly such was the intention in respect
to the property of loyal men. That the same
intention prevalled in regard to the property
of owners who, though then hostile, might
subsequently become loyal, appears probable
from the circumstance that no provision is
anywhere made for confiscation of it; while
there is no trace in the statute book of in-
tention to divest ownership of private prop-
erty not excepted from the effect of this act,
otherwise than by proceedings for confisca-
tion.

In the case of Padelford we held that the
right to the possession of private property
was not changed until actual seizure by
proper military authority, and that actual
selzure by such authority did not divest
the title under the provislons of the Aban-
doned and Captured Property Act. The rea-
sons assigned seem fully to warrant the con-
clusion. The government constituted itself
the trustee for those who were by that act
declared entitled to the proceeds of cap-
tured and abandoned property, and for
those whom it should thereafter recognize
as entitled. By the act itself it was provided
that any person claiming to have been the
owner of such property might prefer his
claim to the proceeds thereof, and, on proof

1 Th. 1266.
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that he had never given aid or comfort to the
rebellion, receive the amount after deduct-
ing expenses.

This language makes the right to the
remedy dependent upon proof of loyalty, but
implies that there may be proof of owner-
ship without proof of loyalty. The property
of the original owner is, in no case, abso-
lutely divested. There is, as we have already
observed, no confiscation, but the proceeds
of the property have passed into the posses-
sion of the government, and restoration of
the property is pledged to none except to
those who have continually adhered to the
government. Whether restoration will be
made to others, or confiscation will be en-
forced, is left to be determined by consider-
ations of public policy subsequently to be
developed.

It is to be observed, however, that the
Abandoned and Captured Property Act was
approved on the 12th of March, 1863, and
on the 17th of July, 1862, Congress had
already passed an act—the same which
provided for confiscation—which authorized
the President, “at any time hereafter, by
proclamation, to extend to persons who may
have participated in the existing rebellion,
in any State or part thereof, pardon and
amnesty, with such exceptions and at such
time and on such conditions as he may
deem expedient for the public welfare.” The
act of the 12th of March, 1863, provided for
the sale of enemies’ property collected under
the act, and payment of the proceeds into
the treasury, and left them there subject to
such action as the President might take
under the act of the 17th of July, 1863. What
was this action?

The suggestion of pardon by Congress for
such it was, rather than authority, remained
unacted on for more than a year. At length,
however, on the 8th of December, 1863, the
President issued a proclamation, in which
he referred to that act, and offered a full
pardon, with restoration of all rights of
property, except as to slaves and property
in which rights of third persons had inter-
vened, to all, with some exceptions, who,
having been engaged in the rebellion as
actual participants, or as alders or abettors,
would take and keep inviolate a prescribed
oath. By this oath the person seeking to
avail himself of the offered pardon was re-
quired to promise that he would thenceforth
support the Constitution of the United
States and the union of the States there-
under, and would also abide by and support
all acts of Congress and all proclamations
of the President in reference to slaves, un-
less the same should be modified or rendered
void by the decision of this court.

In his annual message, transmitted to
Congress on the same day, the President said
“the Constitution authorizes the Executive
to grant or withhold pardon at his own
absolute discretion.” He asserted his power
“to grant it on terms as fully established.”
and explained the reasons which induced
him to require applicants for pardon and
restoration of property to take the oath pre-
scribed, in these words: “Laws and proclama-
tions were enacted and put forth for the
purpose of alding in the suppression of the
rebellion, To give them their fullest effect
there had to be a pledge for their main-
tenance. In my judgment they have aided,
and will further aid, the cause for which they
were intended. To now abandon them would
not only be to relinquish a lever of power,
but would also be a cruel and astounding
breach of faith . ., For these and other rea-
sons it is thought best that support of these
measures shall be included In the oath, and
it is believed the Executive may lawfully
claim it in return for pardon and restoration
of forfeited rights, which he has clear con-
stitutional power to withhold altogether or
grant upon the terms which he shall deem
wisest for the public interest.”

1213 Stat. at Large, 737.
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The proclamation of pardon, by a qualify-
ing proclamation issued on the 26th of March,
1864, was limited to those persons only who,
being yet at large and free from confinement
or duress, shall voluntarily come forward and
take the said oath with the purpose of re-
storing peace and establishing the national
authority.

On the 29th of May, 1865, amnesty and
pardon, with the restoration of the rights of
property except as to slaves, and that as to
which legal proceedings had been instituted
under laws of the United States, were again
offered to all who had, directly or indirectly,
participated in the rebellion, except certain
persons included in fourteen classes. All who
embraced this offer were required to take and
subscribe an oath of like tenmor with that
required by the first proclamation.

On the Tth of September, 1867,% still an-
other proclamation was issued, offering par-
don and amnesty, with restoration of prop-
erty, as before and on the same oath, to all
but three excepted classes.

And finally, on the 4th of July, 1868, a
full pardon and amnesty was granted, with
some exceptions, and on the 25th of De-
cember, 1868, without exception, uncondi-
tionally and without reservation, to all who
had participated in the rebellion, with resto-
ration of rights of property as before. No oath
was required.

It is true that the section of the act of
Congress which purported to authorize the
proclamation of pardon and amnesty by the
President was repealed on the 21st of Jan-
uary, 1867; but this was after the close of
the war, when the act had ceased to be im-
portant as an expression of the legislative
disposition to carry Into effect the clem-
ency of the Executive, and after the deci-
sion of this court that the President’s power
of pardon “is not subject to legislation;" that
“Congress can neither limit the effect of his
pardon, nor exclude from its exercise any
class of offenders.” * It is not important,
therefore, to refer to this repealing act fur-
ther than to say that it is impossible to be=
lieve, while the repealed provision was in full
force, and the faith of the legislature as well
as the Executive was engaged to the restora-
tion of the rights of property promised by
the latter, that the proceeds of property of
persons pardoned, which had been pald into
the treasury, were to be withheld from them.
The repeal of the section in no respect
changes the national obligation, for it does
not alter at all the operation of the pardon,
or reduce in any degree the obligations of
Congress under the Constitution to give full
effect to it, if necessary, by legislation.

We conclude, therefore, that the title to
the proceeds of the property which came to
the possession of the government by capture
or abandonment, with the exceptions al-
ready noticed, was in no case divested out
of the original owner, It was for the govern-
ment itself to determine whether these pro-
ceeds should be restored to the owner or not.
The promise of the restoration of all rights
of property decides that guestion affirma-
tively as to all persons who avalled them-
selves of the proffered pardon. It was compe-
tent for the President to annex to his offer of
pardon any conditions or qualifications he
should see fit; but after those conditions and
qualifications had been satisfied, the pardon
and its connected promises took full effect.
The restoration of the proceeds became the
absolute right of the persons pardoned, on
application within two years from the close
of the war. It was, in fact, promised for an
aquivalent. “Pardon and restoration of po-
“itical rights” were “in return” for the oath
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and its fulfillment. To refuse it would be a
breach of faith not less “cruel and astound-
ing" than to abandon the freed people whom
the Executive had promised to maintain in
their freedom.

What, then, was the effect of the provi-
slon of the act of 1870 ** upon the right of the
owner of the cotton in this case? He had
done certain acts which this court ® has ad-
Jjudged to be acts in aid of the rebellion; but
he abandoned the cotton to the agent of the
Treasury Department, by whom it has been
sold and the proceeds paid into the Treasury
of the United States; and he took, and has
not violated, the amnesty oath under the
President's proclamation. Upon this case the
Court of Claims pronounced him entitled to
a judgment for the net proceeds in the treas-
ury. This decree was rendered on the 26th of
May, 1869; the appeal to this court made on
the 3d of June, and was filed here on the
11th of December, 1869.

The judgment of the court in the case of
Padelford, which, in its essential features,
was the same with this case, was rendered on
the 30th of April, 1870. It affirmed the judg-
ment of the Court of Claims in his favor,

Soon afterwards the provision in gquestion
was introduced as a proviso to the clause in
the general appropriation bill, appropriating
a sum of money for the payment of judg-
ments of the Court of Claims, and became
a part of the act, with perhaps little con-
sideration in either House of Congress.

This proviso declares in substance that no
pardon, acceptance, oath, or other act per-
formed in pursuance, or as a condition of
pardon, shall be admissible in evidence in
support of any claim against the United
States in the Court of Claims, or to establish
the right of any claimant to bring suit in
that court; nor, if already put in evidence,
shall be used or considered on behalf of the
claimant, by sald court, or by the appellate
court on appeal, Proof of loyalty is required
to be made according to the provisions of
certain statutes, irrespective of the effect of
any executive proclamation, pardon, or am-
nesty, or act of oblivion; and when judgment
has been already rendered on other proof of
loyalty, the Supreme Court, on appeal, shall
have no further jurisdiction of the cause, and
shall dismiss the same for want of juris-
diction. It is further provided that whenever
any pardon, granted to any sultor in the
Court of Claims, for the proceeds of captured
and abandoned property, shall recite in sub-
stance that the person pardoned took part
in the late rebellion, or was gullty of any act
of rebellion or disloyalty, and shall have been
accepted in writing without express disclaim-
er and protestation against the fact so recit-
ed, such pardon or acceptance shall be taken
as conclusive evidence in the Court of Claims
and on appeal, that the claimant did give
aid to the rebellion; and on proof of such
pardon, or acceptance, which proof may be
made summarily on motion or otherwise,
the jurisdiction of the court shall cease, and
the suit shall be forthwith dismissed.

The substance of this enactment Is that an
acceptance of a pardon, without disclaimer,
shall be conclusive evidence of the acts par-
doned, but shall be null and void as evi-
dence of the rights conferred by it, both in
the Court of Claims and in this court on ap-
peal.

It was urged In argument that the right
to sue the government in the Court of Clalms
is a matter of favor; but this seems not en-
tirely accurate. It is as much the duty of the
government as of individuals to fulfill its ob-
ligations. Before the establishment of the
Court of Claims claimants could only be
heard by Congress. That court was established
in 18556 = for the triple purpose of reliev-
ing Congress, and of protecting the govern-

16 Stat, at Large, 235.
» United States v. Padelford, 8 Wallace, 531.
# 10 Stat. at Large, 612.
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ment by regular investigation, and of bene-
fiting the clalmants by affording them a cer-
tain mode of examining and adjudicating
upon their claims. It was required to hear
and determine upon claims founded upon
any law of Congress, or upon any regulation
of an executive department, or upon any con-
tract, express or implied, with the govern-
ment of the United States.® Originally it was
a court merely in name, for its power extend-
ed only to the preparation of bills to be sub-
mitted to Congress.

In 1863 the number of judges was increased
from three to five, its jurisdiction was en-
larged, and, instead of being required to pre-
pare bills for Congress, it was authorized to
render final judgment, subject to appeal to
this court and to an estimate by the Secre-
tary of the Treasury of the amount required
to pay each clalmant.® This court being of
opinion * that the provision for an estimate
was inconsistent with the finality essential to
judicial decisions. Congress repealed that pro-
vision.® Since then the Court of Claims has
exercised all the functions of a court, and this
court has taken full jurisdiction on appeal.®

The Court of Claims is thus constituted
one of those Inferior courts which Congress
authorizes, and has jurisdiction of contracts
between the government and the citizen,
from which appeal regularly lies to this court.

Undoubtedly the legislature has complete
control over the organization and existence
of that court and may confer or withhold the
right of appeal from its decisions. And if this
act did nothing more, it would be our duty to
give it effect. If it simply denied the right of
appeal in a particular class of cases, there
could be no doubt that it must be regarded
as an exercise of the power of Congress to
make “such exceptions from the appellate
jurisdiction” as should seem to it expedient.

But the language of the proviso shows
plainly that it does not intend to withhold
appellate jurisdiction except as a means to
an end. Its great and controlling purpose is
to deny to pardons granted by the President
the effect which this court had adjudged
them to have. The proviso declares that par-
dons shall not be considered by this court
on appeal. We had already decided that it
was our duty to consider them and give them
effect, in cases like the present, as equivalent
to proof of loyalty. It provides that whenever
it shall appear that any judgment of the
Court of Claims shall have been founded on
such pardons, without other proof of loyalty,
the Supreme Court shall bave no further
jurisdiction of the case and shall dismiss the
same for want of jurisdiction. The proviso
further declares that every pardon granted to
any suitor in the Court of Clalms and recit-
ing that the person pardoned has been guilty
of any act of rebellion or disloyalty, shall, if
accepted in writing without disclaimer of the
fact recited, be taken as conclusive evidence
in that court and on appeal, of the act re-
cited; and on proof of pardon or acceptance,
summarily made on motion or otherwise,
the jurisdiction of the court shall cease and
the suit shall be forthwith dismissed.

It is evident from this statement that the
denial of jurisdicion to this court, as well
as to the Court of Claims, is founded solely on
the application of a rule of decision, In causes
pending, prescribed by Congress. The court
has jurisdiction of the cause to a given
point; but when it ascertains that a certain
state of things exists, its jurisdiction is to
cease and it is required to dismiss the tause
for want of jurisdiction.

It seems to us that this is not an exercise
of the acknowledged power of Congress to
make exceptions and prescribe regulations to
the appellate power.

= 1b,

=12 Ib. 765,

2 3 Wallace, 561.

= 14 Stat. at Large, 9.

» 14 Stat. at Large, 44, 801, 444,
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The court is required to ascertain the exist-
ence of certain facts and thereupon to de-
clare that its jurisdiction on appeal has
ceased, by dismissing the bill. What is this
but to prescribe a rule for the decision of a
cause in a particular way? In the case before
us, the Court of Claims has rendered judg-
ment for the claimant and an appeal has
been taken to this court. We are directed
to dismiss the appeal, if we find that the
judgment must be affirmed, because of a
pardon granted to the intestate of the claim-
ants, Can we do so without allowing one
party to the controversy to declde it in its
own favor? Can we do so without allowing
that the legislature may prescribe rules of
decision to the Judicial Department of the
government in cases pending before it?

We think not; and thus thinking, we do
not at all question what was decided in the
case of Pennsylvania v. Wheeling Bridge
Company.” In that case, after a decree in
this court that the bridge, in the then state
of the law, was a nuisance and must be
abated as such, Congress passed an act legal-
izing the structure and making it a post-
road; and the court, on a motion for process
to enforce the decree, held that the bridge
had ceased to be a nuisance by the exercise
of the constitutional powers of Congress,
and denied the motion, No arbitrary rule
of decision was prescribed in that case, but
the court was left to apply its ordinary rules
to the new circumstances created by the
act. In the case before us no new circum-
stances have been created by legislation. But
the court is forbidden to give the effect to
evidence which, in its own judgment, such
evidence should have, and is directed to give
it an effect precisely contrary.

We must think that Congress has inad-
verently passed the limit which separates
the legislative from the judiclal power.

It is of vital importance that these powers
be kept distinct. The Constitution provides
that the judicial power of the United States
shall be vested in one Supreme Court and
such Inferior courts as the Congress shall
from time to time ordaln and establish. The
same instrument, in the last clause of the
same article, provides that in all cases other
than those of original jurisdiction, “the Su-
preme Court shall have appellate jurisdiction
both as to law and fact, with such exceptions
and under such regulations as the Congress
shall make.”

Congress has already provided that the
Supreme Court shall have jurisdiction of the
judgments of the Court of Claims on appeal.
Can it prescribe a rule In conformity with
which the court must deny to itself the jurls-
diction thus conferred, because and only be-
cause its declsion, in accordance with settled
law, must be adverse to the government and
favorable to the sultor? This question seems
to us to answer itself.

The rule prescribed is also liable to just
exception as impairing the effect of a pardon,
and thus infringing the constitutional power
of the Executive.

It is the intention of the Constitution that
each of the great co-ordinate departments of
the government—the Legislative, the Execu-
tive, and the Judicial—shall be, in its sphere,
independent of the others. To the executive
alone is entrusted the power of pardon; and
it is granted without limit. Pardon includes
amnesty. It blots out the offence pardoned
and removes all its penal consequences. It
may be granted on conditions. In these par-
ticular pardons, that no doubt might exist
as to their character, restoration of property
was expressly pledged, and the pardon was
granted on condition that the person who
avalled himself of it should take and keep a
prescribed oath.

Now it is clear that the legislature cannot
change the effect of such a pardon any more
than the executive can change a law. Yet

" 18 Howard, 4209.
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this is attempted by the provision under
consideration. The court is required to re-
celve special pardons as evidence of guilt
and to treat them as null and void, It is
required to disregard pardons granted by
proclamation on condition, though the con-
dition has been fulfilled, and to deny them
their legal effect. This certainly impairs the
executive authority and directs the court to
be instrumental to that end.

We think it unnecessary to enlarge. The
simplest statement is the best.

We repeat that it is impossible to belleve
that this provision was not inserted in the
appropriation bill through inadvertence; and
that we shall not best fulfill the deliberate
will of the legislature by nENYING the motion
to dismiss and aFFieMING the judgment of the
Court of Claims; which is ACCORDINGLY DONE.

Mr. Justice Mmrer (with whom con-
curred Mr. Justice BrADLEY), dissenting.

I cannot agree to the opinion of the court
just delivered in an important matter; and I
regret this the more because I do agree to the
proposition that the proviso to the act of
July 12th, 1870, 1s unconstitutional, so far as
it attempts to prescribe to the judiclary the
effect to be given to an act of pardon or am-
nesty by the President. This power of pardon
is confided to the President by the Constitu-
tion, and whatever may be its extent or its
limits, the legislative branch of the govern-
ment cannot impair its force or effect in a
judicial proceeding in a constitutional court.
But I have not been able to bring my mind
to concur in the proposition that, under the
act concerning captured and abandoned
property, there remains in the former owner,
who had given ald and comfort to the rebel-
lion, any interest whatever in the property or
its proceeds when 1t had been sold and pald
into the treasury or had been converted to
the use of the public under that act. I must
construe this act, as all others should be con-
strued, by seeking the intention of its fram-
ers, and the intention to restore the proceeds
of such property to the loyal citizen, and to
transfer it absolutely to the government in
the case of those who had given active sup-
port to the rebellion, is to me too apparent
to be disregarded. In the one case the govern-
ment is converted into a trustee for the for-
mer owner; in the other it appropriates it to
its own use as the property of a public enemy
captured in war. Can it be inferred from
anything found in the statute that Congress
intended that this property should ever be
restored to the disloyal? I am unable to dis-
cern any such intent. But if it did, why was
not some provision made by which the title
of the government could at some time be
made perfect, or that of the owner estab-
lished? Some judiclal proceeding for confis-
cation would seem to be necessary if there
remains in the disloyal owner any right or
interest whatever. But there is no such provi-
sion, and unless the act intended to forfelt
absolutely the right of the disloyal owner,
the proceeds remain in a condition where the
owner cannot maintain a sult for its re-
covery, and the United States can obtain no
perfect title to it.

This statute has recently received the at-
tentive consideration of the court in two re-
ported cases.

In the case of the United States v. Ander-
son,® in reference to the relation of the
government to the money paid into the
treasury under this act, and the difference
between the property of the loyal and dis-
loyal owner, the court uses language hardly
consistent with the opinion just read. It says
that Congress, in a spirit of liberality, con-
stituted the government a trustee for so
much of this property as belonged to the
faithful Southern people, and while it di-
rected that all of it should be sold and its
proceeds pald into the treasury, gave to this
class of persons an opportunity to establish

%9 Wallace, 65.
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their right to the proceeds. Again, it is sald,
that “the measure, in itself of great benefi-
cence, was practically important only in its
application to the loyal Southern people, and
sympathy for their situation doubtless
prompted Congress to pass it.” These views
had the unanimous concurrence of the court.
If I understand the present opinion, how-
ever, it maintains that the government, in
taking possession of this property and selling
it, became the trustee of all the former own-
ers, whether loyal or disloyal, and holds it
for the latter until pardoned by the Presi-
dent, or until Congress orders it to be re-
stored to him.

The other case which I refer to is that of
United States v. Padelford.® In that case the
opinion makes a labored and successful ef-
fort to show that Padelford, the owner of the
property, had secured the benefit of the am-
nesty proclamation before the property was
seized under the same statute we are now
considering. And it bases the right of Padel-
ford to recover its proceeds in the treasury
on the fact that before the capture his status
as a loyal citizen had been restored, and with
it all his rights of property, although he had
previously given ald and comfort to the re-
bellion. In this view I concurred with all my
brethren. And I hold now that as long as the
possession or title of property remains in the
party, the pardon or the amnesty remits all
right in the government to forfeit and con-
fiscate it. But where the property has already
been seized and sold, and the proceeds paid
into the treasury, and it is clear that the
statute contemplates no further proceeding
as necessary to divest the right of the former
owner, the pardon does not and cannot re-
store that which has thus completely passed
away. And if such was not the view of the
court when Padelford’s case was under con-
sideration I am at a loss to discover a reason
for the extended argument in that case, in
the opinion of the court, to show that he
had avalled himself of the amnesty before
the selzure of the property. If the views now
advanced are sound, it was wholly immate-
rial whether Padelford was pardoned before
or after the seizure.

Mr. ERVIN. Mr. President, I now read
this passage from volume I of the com-
mentary on the Constitution of the
United States written by Bernard
Schwartz, on page 375:

What the appellate powers of the Supreme
Court gshall be, declares Chief Justice Waite
(in what has been termed the Court’s strong-
est pronouncement on the extent of Con-
gressional control over its appellate jurisdic-
tion), “and to what extent they shall be ex-
ercised are, and always have been, proper
subjects of legislative control. Authority to
limit the jurisdiction necessarily carries with
it authority to limit the use of the jurisdic-
tion. Not only may whole classes of cases be
kept out of the jurisdiction altogether, but
particular classes of questions may be sub-
jected to re-examination and review, while
others are not.” Under this approach, it is
for the Congress to determine how far ap-
pellate jurisdiction shall be given and, when
conferred, it can be exercised only to the
extent and in the manner prescribed by
statute. In Justice Frankfurter’s words in a
more recent case: “Congress need not give
this Court any appellate power; it may with-
draw appellate jurlsdiction once conferred
and it may do so even while a case is sub
judice.”

Mr. President, Mr. Schwartz does an
excellent job in commenting upon the
Constitution when the words of the Con-
stitution are in harmony with Mr.
Schwartz’ ideas.

But sometimes when the words of the

29 Wallace, 532.
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Constitution are incompatible with what
Mr. Schwartz thinks the Constitution
ought to have said, he unconsciously
falls into the error of assigning to a
judicial opinion an erroneous signifi-
cance.

For example, he cites United States
against Klein as authority for the propo-
sition that Congress cannot deprive the
Supreme Court of appellate jurisdiction
in some cases which he does not define.
In so doing, he directly contradicts his
own correct analysis of what the Con-
stitution says.

Mr. President, I have said that the
Escobedo, Miranda, Wade, Gilbert, and
Stovall cases were rather startling deci-
sions, that they were contrary to every
decision the Supreme Court handed
down prior to the time they were handed
down, and that they were incompatible
with the words of the Constitution itself.
In commenting on the opinions of the
Supreme Court, I ignore Mark Twain’s
advice, “Truth is very precious; use it
sparingly.”

Let me point out that the decisions in
the Escobedo and Miranda cases were
5-to-4 decisions. I suggest to anyone who
thinks that the judicial aberrations of
five Supreme Court justices should be re-
garded as sacrosanct, the reading of the
dissenting opinions in each of these cases.

When the Supreme Court is divided
5 to 4, one cannot be on one side of a
question exclusively and say it is sacro-
sanct and the other is not.

Human experience has shown what are
the two most convincing kinds of evi-
dence which can be produced in courts of
law. The decisions which I am discuss-
ing, and which give rise to the two sec-
tions of the pending bill which I have
read, attempt either to end or to place
severe limitations upon the two most con-
vineing kinds of evidence of guilt which
exist—voluntary confessions of the ac-
cused and statements of eyewitnesses or
victims of crimes.

The Escobedo case and the Miranda
case are efforts to put an end to the use
of voluntary confessions in the courts of
our land. I am not alone in making that
assertion. That assertion was made by
Justice White in his dissenting opinion
in the Escobedo case and also in the
Miranda case.

To my mind, the most convincing evi-
dence of the truth of a criminal charge
is the voluntary confession of the ac-
cused that he committed the crime with
which he stands charged. Innocent men
do not go around making voluntary con-
fessions that they have committed crime.
And yet the Escobedo case and the Mir-
anda case are attempts to place limits
upon the admission of a voluntary con-
fession made by a suspect to an officer
while the suspect is in custody.

The Miranda case says that no con-
fession, though it may be absolutely
voluntary in nature, made to an officer by
a suspect in custody can be received in
evidence in any court, Federal or State,
unless the officer first tells the suspect
that he has a right to remain silent, that
anything he says derogatory to his cause
can be used against him, that he does not
have to answer any questions until he has
a lawyer present, that if he does not have
a lawyer of his own present, the court
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will provide him with a lawyer before he
can be questioned, and that the suspect
cannot waive these warnings unless he
does so expressly.

Justice White asked a question which
I think may be designated both pertinent
and impertinent. He said Miranda is not
very logical; that when a suspect is
asked by an arresting officer if he wants
a lawyer, and he says that he does not
want one, how is one to say his negative
answer is not as tainted as his voluntary
confession would be supposed to be.

The Wade, Gilbert, and Stovall cases
attempt to limit by an impossible condi-
tion the next most convincing evidence
available to establish the guilt of a de-
fendant; namely, the positive testimony
of an eyewitness that he saw the accused
commit the erime with which the accused
stands charged, even in cases where
the witness is also willing and ready to
testify positively on oath that he bases
his identification of the accused solely
upon what he saw at the time the crime
was committed.

As I have stated before, these decisions
were handed down 170-odd years after
the fifth and sixth amendments had be-
come parts of the Constitution, and were
contrary to every decision of the Supreme
Court construing those amendments
handed down at any time before the deci-
sions themselves were made. And, fur-
thermore, they are absolutely inconsis-
tent with the fifth and sixth amend-
ments.

If we are to understand the impact of
these decisions on law enforcement in
the United States, we should ponder for
a moment the fundamental purpose of
the criminal law of the United States
and the criminal law of the 50 States. The
overall purpose of the criminal law is to
protect society against criminals. Its fun-
damental purpose is to promote the gen-
eral security of the people of this Nation
in their persons and in their property.

I assert, as Justice White did on pages
537 to 539 of his dissent in the Miranda
case, that society’s interest in general
security is at least of equal weight as
the assigned reason for placing limits
upon interrogation of suspects in custody
is to the dignity of the suspect.

How does the criminal law undertake
to protect society? It does so in three
ways. These are set forth in Justice
White’s dissenting opinion in the Mi-
randa case, at pages 539 to 541, in a very
eloquent manner. He points out in these
passages that, in the first place, the crim-
inal law undertakes to protect society by
confining in prison those who commit
serious offenses and preventing them
while so confined from repeating their
offenses.

Manifestly, this purpose of criminal
law is thwarted by rulings which say self-
confessed murderers and self-confessed
rapists and self-confessed arsonists and
self-confessed burglars and self-con-
fessed thieves must be freed, notwith-
standing their voluntary confessions, if
the warnings enumerated in the Miranda
case are not given to them by the officer
having them in custody and to whom the
confession is made.

Before any Senator ought to vote
against these sections, he should read
the record of the hearings of the Sub-
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committee on Criminal Laws and Pro-
cedures, headed by the Senator from
Arkansas [Mr., McCrLeLLAN]. There are
1,205 pages in that record.

During the hearings, I put this ques-
tion to judges, to prosecuting attorneys,
to law enforcement officers, and to
lawyers:

What percentage of persons charged with
serious crimes do not already know that
they have the right to remain silent, that
anything derogatory they may say will be
used against them, and that they have a
right to a lawyer?

Those witnesses, without exception,
said that in their opinion, based upon
long experience in law enforcement, in
presiding over courts, and in prosecut-
ing and defending criminals, virtually
every person taken into custody for a
serious crime already knows all of these
things.

Then I put this question to those
witnesses:

Then is it not true that under the Miranda
case, every day, In Federal and State courts
throughout the length and breadth of this
land, self-confessed murderers, rapists, rob-
bers, burglars, arsonists, and thieves are
being freed, to prey again on soclety, simply
because a police officer did not tell them
something they already knew?

The witnesses agreed.

That shows how absurd these decisions
are.

Justice White points out in the same
dissent, in the Miranda case, that the
criminal laws undertake to protect so-
ciety by deterring others from emulating
the example of ecriminals and violating
the laws. Any decision which allows self-
confessed criminals to escape punish-
ment and to walk the streets has no de-
terrent effect upon others, but, on the
contrary, tends to encourage others to
violate the law also.

Justice White points out that the third
great purpose of the criminal laws is to
reform the offender; and that when an
offender is given freedom rather than
punishment for his offense because an
arresting officer does not tell him some-
thing he already knows, he is not likely
to be reformed.

Prior to these cases, both the Federal
courts and the State courts had good
laws to make it as certain as possible
that no innocent person should ever be
convicted of a erime. The fundamental
purpose of the eriminal law is to protect
society against criminals. The law de-
sires, however, to avoid the conviction of
any innocent man. To this end, it erects,
in favor of any person charged with
crime, the presumption of innocence. It
requires the prosecution to establish
every essential element of his guilt be-
yond a reasonable doubt, secures to him
the services of a lawyer, gives him com-
pulsory process to obtain the attendance
of witnesses in his behalf, and secures to
him the right of cross examination,
through the agency of his lawyer, of the
witnesses against him.

These things are as they should be, and
they make it just as certain as it can be
made in this uncertain world that no
innocent person shall be convicted of a
crime that he did not commit.

In addition to these rules, we have a
rule of law, which has been the law in
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the Federal courts since the time this
country was established, that the only
confessions of guilt made by the accused
which can be used against them in their
trials are voluntary confessions.

Under that rule, a voluntary confes-
sion is admissible in evidence against
an accused, and an involuntary confes-
sion is not admissible in evidence. The
test of whether a confession is voluntary
or involuntary under that rule was laid
down in a very understandable and prac-
tical fashion by Justice White in his
dissenting opinion in the Miranda case.
This is what he said:

The test has been whether the totality of
circumstances deprived the defendant of a
free cholce to admit, to deny, or to refuse
to answer, and whether physical or psycho-
logical coerclon was of such a degree that
the defendant’s will was overborne at the
time he confessed.

As the judges in the dissenting opin-
ions in the Miranda case so well state,
this rule was effective to give a suspect
in custody every protection he is entitled
to receive.

This rule was not only controlling in
the Federal courts, but, ever since the
case of Brown v. Mississippi, 297 U.S.
278, it has also been the rule in the State
courts. As a matter of fact, it was a
rule in the State courts under State law
from the time of the foundation of the
States to the present; but it became a
rule by virtue of the due process clause of
the 14th amendment in the Brown case,
and was enforced by the U.S. Supreme
Court when it reviewed appeals from
State courts thereafter.

When the Court handed down the
Escobedo case and the Miranda case, it
invented a new rule governing voluntary
confessions. In the Escobedo case, it
undertook to base the rule upon the
right to counsel clause of the sixth
amendment. And in doing so, it not only
acted contrary to every decision of the
court construing that clause, but it also
acted in direct violation of the words in
which that clause is couched.

The right to counsel clause is as
follows:

In all eriminal prosecutions, the accused

shall enjoy the right to . .. have the assist-
ance of counsel for his defense.

The words “in all criminal prosecu-
tions” mark the time when the right to
have counsel for one’s defense accrues.
That was the plain purport of these
words. That was the interpretation
placed upon these words by the Supreme
Court from 1790 down to 1964.

In 1964, however, the 5-to-4 decision
in the Escobedo case was made, and the
majority of the court held that the right
to counsel accrued not when a criminal
prosecution is initiated by someone hav-
ing authority to initiate a criminal pros-
ecution, but when an officer has a suspect
in custody and begins to suspect some-
where in the innermost recesses of his
mind that the suspeect may have com-
mitted a criminal offense.

S0 no human being now has any ob-
jective standard by which to tell when
the right of counsel accrues under the
majority decision in the Escobedo case.
That is true because no human being
can invade the mind of an arresting of-
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ficer and determine when a suspicion
arises in that mind. An arresting of-
ficer has no authority to institute a
criminal prosecution.

Under all of the decisions antedating
Escobedo, the criminal prosecution did
not begin until some officer or some
agency authorized by law to prefer a
charge made a formal accusation of the
commission of crime by a warrant, a bill
of indictment, an information, or some
other formal proceeding authorized by
law.

Justices Clark and Harlan and White
and Potter asserted in substance in the
Escobedo case and also in the Miranda
case that the Court was inventing new
rules under a power which the Court is
forbidden by the Constitution itself to
exercise.

The requirement in the Miranda
case that the officer must give a warn-
ing, as enumerated, to a suspect in cus-
tody before he can interrogate the sus-
pect and before the suspect can be per-
mitted to say anything to the officer pre-
scribes a rule of conduct for all law en-
forcement officers, Federal and State.

A rule of conduct is nothing in the
world but a law, and a law is nothing in
the world but a rule of conduct preseribed
by the lawmaking power of the Govern-
ment.

The Court has no power to make laws.

Section 1 of article I of the Constitu-
tion says:

All Legislative Powers herein granted shall
be vested in a Congress of the United States,
which shall consist of a Senate and House of
Representatives.

I think, although I do not affirm so
absolutely, that this is the only place in
the Constitution where the word “ali” is
used. It says that all of the power to
make law on the Federal level belongs to
Congress and that none of it belongs to
the Supreme Court.

Then again, in section 8 of article I,
the Constitution provides that Congress
shall have power ‘“to make all laws which
shall be necessary and proper for carry-
ing into execution the foregoing powers,
and all other powers vested by this Con-
stitution in the Government of the
United States, or in any department or
officer thereof.”

As Justice Harlan said, at page 509 of
his dissent in the Miranda case:

The limitations imposed by Miranda were
rejected by necessary implication in case
after case, the right of warnings having been
explicitly rebuffed in this Court many years
ago.

So we find new rules created; rules
which had been rejected by the Supreme
Court itself time and time again in the
past; rules which were inconsistent with
all prior holdings of the Supreme Court;
rules which were inconsistent with the
words of the Constitution, under which
the Court professed to be acting.

I wish to say something about the vol-
untary confessions which the majority
of the Supreme Court made in these
cases; although I do not know whether
they were really voluntary. They might
have been made under compulsion, be-
cause the Court knew it had no power to
make law, although it recognized that it
was doing so.
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Mind you, Mr. President, these words,
the words on which these cases were
based by the majority, had been in the
Constitution for more than 170 years.
The writer of the majority opinion in the
Miranda case and the writer of the ma-
jority opinion in the Wade case recog-
nized that they were exercising lawmak-
ing power, because they said, in sub-
stance, that the reason they were doing
50 was because Congress had not seen fit
to pass laws on the subject.

They said that Congress could pass
laws on the subject in the future, pro-
vided the laws that Congress passed were
at least as stringent as the new rules
invented by the court. But the court did
make a voluntary confession. It made the
voluntary confession that it was making
law and was amending the Constitution.
The writer of the majority opinion in
Miranda made such voluntary confes-
sions twice, once on page 476 and again
on page 477. He referred to the principles
announced today and to the warnings
enumerated today, which was a recogni-
tion of the fact—a voluntary confes-
sion—unless the writer of the opinion
was acting under some kind of compul-
sion, that he was creating some laws,
some alleged constitutional prineciples, on
the 13th day of June 1966, instead of ex-
pounding the words of the Constitution
which became effective on June 15, 1790.

But there is a confession by the writer
of the majority opinion in the Wade case
which constitutes even a more complete
and unequivocal confession that the court
in the Wade case was making law and
amending the Constitution rather than
interpreting the Constitution. I will read
that confession. The reason why that
confession was made by the writer of the
opinion in the Wade case, when he wrote
the opinion for the majority in the Stovall
case, was that a question arose as to
whether the new rule, limiting the right
of a jury to hear the positive testimony
of an eyewitness that he—the eyewit-
ness—saw the accused commit a crime
with which the accused stood charged,
should apply to offenses in cases which
originated before the day the decision
was announced, June 12, 1967.

Now, if this new rule announced in the
Wade case and in the Gilbert case was
rightfully a part of the Constitution, then
it should have been applied in every case
which was tried between the 15th day
of June 1790, and June 12, 1967. But the
Court said the new rule, which allegedly
originated on the basis of words put in
the Constitution, the sixth amendment,
on June 15, 1790, does not have any
application to any case which arose be-
fore the 12th day of June 1967.

I read from page 299 of the report in
the Stovall case, which appears in volume
388 of the U.S. Supreme Court reports.
This is a most startling confession by a
majority of the Court which fashioned
these new rules.

The law enforcement officials of the Federal
Government and of all 50 States have here-
tofore proceeded on the premise that the
Constitution did not raqulre the presence of
counsel at pretrial confrontations for identi-
fication. Today's rulings will not foreshadow
our cases; no court announced such a re-
quirement until Wade was declded by the
Court of Appeals for the 6th Circuit, 358
Fed. Second 557.
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In other words, to depart from the
quotation for a moment, the writer of the
majority opinion was stating, in sub-
stance, that none of the law-enforce-
ment officials of the Federal Government
or of any of the governments of the 50
States had any idea that the rule in the
Wade case had any place in the Consti-
tution. The writer of the majority opinion
said that there is nothing in any of the
cases, any of the decisions of the Su-
preme Court, which could have made
them anticipate that any such rule was
implicit or explicit in the sixth amend-
ment right-to-counsel clause.

Now I wish to read further from pages
299 and 300 of the majority opinion in
the Stovall case:

The overwhelming majority of American
courts have always treated the evidence ques-
tion not as one of admissibility but as one
of credibility for the jury.

I digress for a moment from the quo-
tation to say that that is a statement of
the law, and that is a statement of the
meaning assigned to the right-to-counsel
clause of the sixth amendment by the
overwhelming majority of American
courts from June 15, 1790, until June 12,
1967, a period of 177 years.

Now I continue reading the voluntary
confession of the majority of the Court
in the Stovall case:

Law enforcement authorities fairly relied
on this virtually unanimous welght of au-
thority now no longer valid in conducting
pretrial confrontations in the absence of
counsel. It is, therefore, very clear that retro-
active application of Wade and Gilbert would
seriously disrupt the administration of our
criminal laws.

Mr. President, that is the end of the
voluntary confession. However, I am go-
ing to make an assertion that the future
application of the rule announced in
Wade and Gilbert for the first time in
American legal history on June 12, 1967,
will seriously disrupt the administration
of our criminal laws in the future.

This is a voluntary confession by Su-
preme Court justices that they are mak-
ing new law which they are forbidden to
make by the Constitution in two sections,
and they are amending the Constitution
which they have no power to amend ex-
cept by usurpation. Why should Congress
be asked to treat the words of five out of
nine Justices as sacrosanct when they
themselves confess they had no authority
under the Constitution to utter those
words?

Mr. President, these new rules, ac-
cording to Justice Harlan, are contrary
to the thinking of the people of the Unit-
ed States. I do not wish to lift anything
out of context, so I shall read the words
of Justice Harlan. However, before do-
ing that, I wish to read what Justice
Harlan said about the Miranda decision.
Justice Harlan set out his views in the
Miranda case on page 518 of his dis-
senting opinion in volume 384, U.S. Su-
preme Court Reports. I quote from the
dissenting opinion of Justice Harlan:

On March 3, 1963, an 18-year-old girl was
kidnapped and foreibly raped near Phoenix,
Arizona. Ten days later, on the morning of
March 18, petitioner Miranda was arrested
and taken to the police station. At this time
Miranda was 23 years old, indigent, and edu-
cated to the extent of completing half the
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ninth grade. He had “an emotional illness”
of the schizophrenic type, according to the
doctor who eventually examined him; the
doctor’s report also stated that Miranda was
“alert and oriented as to time, place, and per-
son,” intelligent within normal limits, com-
petent to stand trial, and sane within the
legal definition, At the police station, the vie-
tim picked Miranda out of a lineup, and two
officers then took him into a separate room to
interrogate him, starting about 11:30 a.m,
Though at first denying his guilt, within a
short time Miranda gave a detalled oral con-
fession and then wrote out in his own hand
and signed a brief statement admitting and
describing the crime. All this was accom-
plished in two hours or less without any
force, threats or promises and—I will assume
this though the record is uncertain, ante,
53-564 & nn. 66-67—without any effective
warnings at all.

Miranda’s oral and written confessions are
now held inadmissible under the Court’s new
rules, One is entitled to feel astonished that
the Constitution can be read to produce
this result. These confessions were obtained
during brief, daytime questioning conducted
by two officers and unmarked by any of the
tradlitional indicia of coercion. They assured
a conviction for a brutal and unsettling
crime, for which the police had and quite
possibly could obtain little evidence other
than the wvictim’s identifications, evidence
which is frequently unreliable. There was,
in sum, a legitimate purpose, no perceptible
unfairness, and certainly little risk of in-
justice in the interrogation. Yet the result-
ing confessions, and the responsible course
of police practice they represent, are to be
sacrificed by the Court's own finespun con-
ception of fairness which I seriously doubt is
shared by many thinking citizens in this
country.

It is not to be wondered that Justice
Harlan proclaimed he was astonished
that the Constitution could be read to
accomplish that result. Now, Congress is
asked to make it possible under newly
prescribed rules, which Justice Harlan
said thinking people of America do not
countenance, to continue to permit erim-
inals to go unwhipped of justice notwith-
standing the fact that they have volun-
tarily confessed their crimes.

Not only is this decision out of har-
mony, or at least as Justice Harlan said,
not shared by many thinking citizens of
our country, but also it is opposed by the
overwhelming majority of law-enforce-
ment officers of the Federal Government
of the United States and the States.

Justice Harlan states at pages 520 and
521 of his dissenting opinion that the
U.S. Government and 30 of the States
had intervened in the Miranda case and
opposed the creation of a new rule by the
Court.

Virtually everything which I have had
to say by way of criticism of the Esco-
bedo, Miranda, Wade, Gilbert, and Stov-
all cases, is in complete harmony with
what was said by three or four of the
Justices of the Supreme Court in their
dissents in these cases.

I wish to call the attention of the
Senate to the assertion by Justice Harlan
at pages 515 and 517 of his dissent in
the Miranda case; the statement of Jus-
tice Clark on pages 499 and 500 of his
dissent in the Miranda case; and the
statement of Justice White on pages 533
to 535 of his dissent in the Miranda case,
that there is no factual basis for the rule
which five of the justices invented for
the first time in our history on June 13,
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1966, in that Miranda case. The same
would apply to the Wade case.

Justice White added, in substance, on
page 532 of his dissent in the Miranda
case that

The majority of the Supreme Court was
engaged in formulating a fundamental
policy based on speculation alone.

Justice Harlan said, in essence, on page
517 of his dissent in the Miranda case
that

The court was exaggerating the evils of
normal police interrogation,

One is not only astounded, as Justice
Harlan was, by the decision of the court
in the Miranda case, he is even more
astounded by——

The PRESIDING OFFICER. The time
of the Senator from North Carolina has
expired.

Mr. ERVIN. Mr. President, I ask that
I be recognized independently of the
time limitation.

Mr. BYRD of West Virginia. Mr.
President, reserving the right to object—
and I would have to object to that kind
of request—would the Senator indicate
how much additional time he needs?

Mr. ERVIN, Well, it is rather difficult
to indicate. I still have to analyze the
Miranda case.

Mr. BYRD of West Virginia, The dis-
tinguished Senator from Nebraska [Mr.
Hruskal, who was to be recognized under
the previous order at this time, has in-
dicated his desire to relinquish the time,
which was 1 hour under the order.

Mr. ERVIN. I would be glad to relin-
quish the floor to the Senator from Ne-
braska and anyone else who wants it be-
cause then I would have the privilege of
getting the floor in my own right at a
later time to complete my arguments.

Mr. BYRD of West Virginia. What I
was about to ask was, in view of the fact
that the Senator from Nebraska has in-
dicated his desire to relinquish his time,
whether this 1 hour would be sufficient
for the Senator from North Carolina?

Mr. ERVIN. I would hope so.

The PRESIDING OFFICER (Mr.
TypinGs). The Chair, in his capacity as
a Senator from the State of Maryland,
suggests the absence of a quorum.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
the order for the quorum call be re-
scinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of West Virginia. I ask
unanimous consent that the time al-
lotted to the Senator from Nebraska
under the previous order be vacated, and
that that time be allotted to the dis-
tinguished Senator from North Caro-
lina [Mr. ErvIN].

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia? The Chair hears
none and it is so ordered.

Mr. ERVIN. I wish to thank the as-
sistant majority leader.

Mr. President, prior to the expiration
of the time allotted to me under the
unanimous-consent agreement, I had
analyzed the right-to-counsel clause of
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the sixth amendment. I would point
out the fact that the right-to-counsel
clause, under the words of the sixth
amendment, does not accrue until there
is a criminal prosecution, and that a
criminal prosecution does not begin un-
til a formal charge has been preferred
in an authorized manner by some offi-
cial or agency having authority to make
such charges under law, in the form of
a warrant. or a bill of indictment or
information, or some other authorized
legal charge.

Justice Harlan, in a great dissenting
opinion in the Miranda case, pointed
out that the Miranda case was faulty
for two reasons. He said there was no
warrant in the Constitution for the rul-
ing in the Miranda case. Further, he
said the Miranda case, in addition to be-
ing unconstitutional, represented the
adoption of an unwise policy in respect
to law enforcement.

The Miranda case is allegedly based
on the words of the self-incrimination
clause of the fifth amendment, which
states:

No person * * * shall be compelled in any
criminal case to be a witness against him-
self * %',

In a multitude of cases antedating the
Miranda case, it had been pointed out,
in sound and well-considered opinions,
that the words which I have just read
from the fifth amendment—that is, the
so-called self-incrimination clause—
have no possible relevancy or reference to
voluntary confessions.

As Justice Harlan and Justice White
pointed out in their dissenting opinions
in the Miranda case, the words of the
fifth amendment have no possible appli-
cation to voluntary confessions, because
voluntary confessions are voluntary, and
not compelled, confessions.

Justice Harlan stated, on page 510 of
his dissent in Miranda, that, historically,
the privilege against self-incrimination
did not bear at all on the use of extra-
legal confessions. That is obvious, be-
cause not only does the self-incrimina-
tion clause apply to testimony which is
given under compulsion, but it applies
to testimony given by a witness; and a
witness is a person who testifies in court
or before some tribunal in obedience to
some statute or some rule of court.

So it is absolutely inconsistent with
the words of the self-incrimination
clause to say that they apply to volun-
tary confessions when the words them-
selves apply only to compelled testimony.
And it is ridiculous to assert that a vol-
untary confession made to an arresting
officer is forbidden, directly or indirectly,
by the fifth amendment, because what a
suspect says to an arresting officer is not
testimony in a eriminal case or any other
kind of case.

So the court does violence to language,
and distorts words from their plain and
obvious meaning, to accomplish a re-
sult which the Constitution does not
authorize.

As Justice Harlan says, in substance,
in his dissent in the Miranda case that

The Court by the Miranda decisions reads

something into the Constitution and for that
reason it has no place in constitutional law.
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Another criticism that is made in the
dissents in the Miranda case, the Esco-
bedo case, and the Wade case is that the
new rules which the majority of the court
invented in those cases are insupportable
as a matter of public policy and are not
workable in this practical world in which
we live. The truth of it is that the ma-
jority opinions in those cases attempts to
wrap up law enforcement officers into
some kind of judge-made cellophane and
isolate them from the realities of the
world in which human beings live,
move, and have their being. So the fact
is that Justice Harlan was speaking cor-
rectly when he said of the Miranda de-
cision:

I believe the decision of the court repre-
sents poor constitutional law and entails
harmful consequences to the country at
large. How serious these consequences may
prove to be only time can tell. But the basic
flaws in the court’s justification seem to me
readily apparent now once all the sides of the
problem are considered.

These cases have had terrific effect on
the administration of criminal justice in
the United States. No one will dare to
assert the contrary if he will read the
testimony which was given in the hear-
ings before the Subcommittee on Crim-
inal Laws and Procedures of the Com-~
mittee on the Judiciary, which covers
1,205 pages.

We received testimony from many
prosecuting attorneys and a number of
judges to the effect that the Miranda
decision has increased the number of ac-
quittals and has made it impossible to
get convictions in many cases.

Arlen Specter, district attorney for the
city and county of Philadelphia, testified,
as shown at pages 205 and 206 of the
hearings, that prior to the Escobedo case
only 10 percent of the persons arrested
on criminal charges in his jurisdiction
refused to make statements, but that
since the Miranda decision was handed
down the percentage of those who re-
fused to make statements has increased
from 10 to 59 percent.

We received similar testimony from
the district attorney of Kings County,
N.Y. We had testimony to the same effect
from other district attorneys and law
enforcement officers.

The evidence established that self-
confessed criminals who voluntarily con-
fessed their guilt are now walking the
streets of the land and, in many cases,
are repeating their offenses because of
the newly made, unrealistic rule in the
Miranda case.

As pointed out in the dissenting opin-
ions of Justice Clark and Justice Harlan
in the Miranda case, the questioning of
suspects constitutes an essential tool of
effective law enforcement and is a prac-
tice which has always been recognized.
But it was pointed out in the testimony
taken by the subcommittee on Criminal
Laws and Procedures that it is impos-
sible to bring many criminals to justice
unless they can be interrogated. This is
because many crimes are committed in
secret or are committed by persons who
are not known to their victims.

If the wisest man on earth had studied
for a thousand years to devise a rule to
prevent criminals from confessing, he
could not have perfected a more effective
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one for that purpose than the decision in
the Miranda case.

The Miranda case says, in effect, that
a suspect being held in a police station-
house is entitled to a lawyer, and the
rule was extended this week by the Su-
preme Court in the Mathis case to in-
clude a convict in a penitentiary.

It now appears that the decision in the
Miranda case is not confined to suspects
in the custody of police. It now applies
to a revenue officer who does not have
an accused in custody; he may merely go
to a penitentiary to make inquiries of
an inmate about an income tax return.

If Horace Greeley were on earth today
and were to read the recent extension of
the Miranda case, I think that instead of
saying to a young man—who happened to
be a lawyer—"“Go west, young man, go
west,” he would say, “Go to the peniten-
tiary, because there is plenty of opportu-
nity for an enterprising young man to
practice there, and you will be com-
pensated by the Government.”

Even a revenue agent, must give the
Miranda warnings to an inmate of a
Federal penitentiary before he can con-
stitutionally question him about his in-
come tax returns.

This is a remark which Justice White
makes in the Miranda case, in his dis-
sent, at page 541. Speaking of the deci-
sion, he says:

It is a dellberate calculus to prevent inter-
rogations, to reduce the incidence of confes-

sions and pleas of gullty and to increase the
number of trials.

. Justlsc;% ngt;ti proceeds further, on
ages an 3 of his dissent in the
Miranda case, to say that the effect of
the Miranda decision is to return self-
confessed criminals to the streets to re-
peat their crimes, and to cause those
who have heretofore relied on public
authority for protection against violence
to rely on self-help; and he further says
that it will cause the criminal law to
lose its deterring effect, and that it will
result in injury to the accused himself,
because, if the accused is stopped in his
criminal course instead of being freed,
he is likely to be, to some extent, re-
formed by the law.

Justice White also points out that the
effect of the Miranda case is injurious to
innocent suspects, in that it not only
applies to confessions of guilt, but ap-
plies equally to exculpatory statements
made by persons in custody. The dis-
senters point out what is undeniable:
That many innocent people are freed
without the necessity of a trial, without
the necessity of employing counsel, and
without the necessity of being put to
trouble, by being interrogated by officers,
because the officers check on their state-
ments and find they are innocent, and
turn them loose without trial. Thus these
rules do great injury to society, in that,
if officers can interrogate suspects, and
if eyewitnesses to crimes can look at sus-
pects in custody, they can determine in
many cases that the suspects in custody
are innocent; and it is highly important
to the innocent as well as to society for
these matters to be determined at the
earliest possible moment.
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Now I wish to talk just for a few min-
utes about the holding in the Wade case.

The Wade case holds, in effect, for the
first time in our history, that an eye
witness to a crime, even though the eye-
witness may be the sole surviving victim
of the crime, and even though, as the
sole surviving vietim of the crime, he
may be at the point of death, the eye-
witness cannot look at a suspect in cus-
tody for the purpose of determining
whether the suspect is or is not the per-
son he saw commit the crime, unless a
lawyer representing the suspect is pres-
ent.

Senators may inquire, “What can a
lawyer do under those circumstances”?

I have mentioned the Stovall case. The
Stovall case was the case in which the
Supreme Court held that the appellant
had to go to his death, although his rights
were violated by the newly invented con-
stitutional principle, because he com-
mitted the crime before the 12th day of
June, 1967.

When the Stovall case was before it
sitting en bane, the U.S. Court of Ap-
peals for the second circuit had this to
say on page 734 of 355 F. 24:

Thus, the only issue upon this appeal is:
can the police, following an arralgnment at
which the person arraigned advised the court
that he was going to get his own lawyer, con-
tinue their identification efforts by taking
such person to the hospital room of the vic-
tim to ascertaln whether or not she recog-
nized him as her attacker? Obviously the vic-
tim of the crime, if he or she has had an
opportunity to see the attacker at the time
of the attack, is the person most likely to be
able to confirm or refute the ldentity of the
person arrested.

The case involved the admissibility of
the testimony of Mrs. Behrendt. She was
living with her husband on Long Island.
Someone entered their house at midnight
and killed her husband, and, when she
attempted to prevent her husband from
being killed, the intruder stabbed her 11
times.

She was taken to a hospital and was
operated on in an effort to save her life.
They arrested the accused on suspicion,
and took him before the magistrate, and
he said he wanted to get a lawyer of his
own choice.

Then they took him by her hospital
room, not knowing whether Mrs. Behr-
endt would live or die, so she could deter-
mine whether he was or was not the per-
son who had murdered her husband and
stabbed her 11 times.

She identified him, and when the case
was tried, she testified positively as a wit-
ness on the trial that she identified the
accused as the man she saw murder her
husband and stab her 11 times, and that
she based her identification, in substance,
upon what she saw at the time the erimes
were committed.

Yet the rule that was adopted in the
Wade case and recognized but not ap-
plied in the Stovall case was asserted to
bar her testimony.

In rejecting the contention of Stovall’s
counsel that Mrs, Behrendt's testimony
was inadmissible under the self-inerimi-
nation clause because Stovall had no law-
yer present, the Court of Appeals for the
second circuit made some commonsense
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observations which the majority opin-
ion in the Wade case ignores.

I read from page 736 the opinion of
the U.S. Court of Appeals for the second
circuit:

[T, 8] The law has made and continues to
make a definite distinction between testi-
monial evidence and identification. And for
good reason. Physical characteristics such as
faclial features, color of hair and skin, height,
weight and even manner of walk may be
observed by all who may be present at the
scene of a crime, A person does not become a
witness against himself merely by possessing
these individual characteristics. When it was
discovered that the fingerprints of persons
differed one from the other, this form of
identification was added to the list of reliable
distinguishing features which the police and
the prosecution may, without violating the
privilege, compel a defendant to reveal. Thus
for generations it has been legal to require
the accused to stand up in court for purposes
of identification, State v. Carcerano, 238 Or.
208, 390 P.2d 923 (1964); People v. Oliveria,
127 Cal. 376, 59 P. 772 (1899). However, the
opportunity for courtroom identification may
well first be presented many months after
the occurrence of the crime. Interests of the
accused and society alike demand that this
opportunity be afforded at the earliest pos-
sible moment. When this “moment” exists
will of necessity be dependent upon the facts
and circumstances of each particular case.
No ironclad rules can be or should be laid
down. But what better guides can there be
than common sense?

Mr, President, I appeal to the Senate
to say that there is no better guide than
commonsense and that there is no com-
monsense in the Escobedo, the Miranda,
the Wade, the Gilbert, and the Stovall
cases,

It was also urged when the Stovall
case was before the court of appeals that
he was denied the right to counsel under
the sixth amendment. And the court
asked some very pertinent questions on
that point. They were:

If Stovall had had counsel, what could
counsel have done to thwart the identifica-
tion? He could not have demanded Stovall's
immediate release so that no one might see
him. He could not have arranged to have
Stovall continuously wear a hood or mask
over his face to avoid identification, nor
could he have ordered the police forthwith
to halt their identification activities. Counsel
would not have sald “Cease further efforts at
identification; Stovall has admitted his
guilt” because Stovall had not done so.

The court rejected the claim that
there is any prejudice to a party in let-
ting an eyewitness to a crime look at a
suspect in custody in the absence of his
lawyer for the purpose of identifying
or exonerating him as the perpetrator of
the crime.

When all is said, the decisions of the
majority in these cases are based on the
assumption that society needs little, if
any, protection against criminals; but
criminals need much protection against
law-enforcement officers. This assump-
tion is unjust to the overwhelming ma-
jority of law-enforcement officers, who
have no desire to do anything except to
perform their duty and enforce the
criminal law against those who are
guilty.

The Wade case is clearly based on the
assumption that not only are law-en-
forcement officers disreputable men who
seek the conviction of the innocent, but
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that eyewitnesses are also sadly lacking
in character, and that if they are per-
mitted to look at a suspect in custody in
the absence of the suspect’s lawyer, the
police officer may suggest to the eyewit-
ness that the eyewitness should identify
the suspect as the guilty party regardless
of whether he is the real party to the
crime, and that the eyewitness is so dis-
reputable that the eyewitness will either
testify falsely that the suspect is the per-
son he saw perpetrate the crime when the
evewitness knows that is not the truth,
or that the eyewitness is willing to as-
sert something which the eyewitness
does not know to be true.

I have a higher opinion of law-enforce-
ment officers than that. Every day and
every night they jeopardize and, in many
cases, lose their lives in order that other
people might live and in order that other
people might sleep in peace in their
habitations and in order that other peo-
ple might enjoy their property.

As the dissenting Justices say, there is
no factual support for such low esteem of
law-enforcement officers; there is no fac-
tual support for such low esteem of the
character of people who are witnesses in
courts.

The majority seem to suggest in the
Wade case that a woman who has been
raped may be so desirous of getting ven-
geance that she will succumb to the
temptation to identify the wrong party
in order to get somebody convicted.

I have been associated for many years
with the administration of the eriminal
law both as a practicing lawyer and as a
judge. It is my experience that nobody
desires to wreak vengeance upon any-
one other than the person committing the
actual or fancied wrong.

I cannot accept the theory that there
is danger that someone who has been
raped may falsely identify an innocent
suspect in custody as the guilty party
merely to wreak a supposed vengeance if
she takes a look at the suspect in custody
in the absence of the suspect’s lawyers.

As Justice White so well declares in
his dissent in the Wade case, the opinion
of the Court in their cases is far reach-
ing. I quote his words.

The Court has again propounded a broad
constitutional rule barring use of a wide
spectrum of relevant and probative evidence,
solely because a step in its ascertainment or
discovery occurs outside the presence of
defense counsel. This was the approach of
the Court in Miranda v. Arizona. I objected
then to what I thought was an uneritical and
doctrinaire approach without satisfactory
factual foundation. I have much the same
view of the present ruling and therefore dis-
sent from the judgment and from Parts II,
IV, and V of the Court’s opinion.

The Court’s opinion is far reaching. It pro-
ceeds first by creating a new per se rule of
constitutional law: a criminal suspect can-
not be subjected to a pretrial identifica-
tion process in the absence of his counsel
without violating the Sixth Amendment. If
he is, the State may not buttress a later
courtroom identification of the witness by
any reference to the previous identification,
Furthermore, the courtroom identification
is not admissible at all unless the State can
establish by clear and convineing proof that
the testimony is not the fruit of the earlier
identification made in the absence of de-
fendant’s counsel—admittedly a heavy bur-
den for the State and probably an impos-
sible one. For all intents and purposes, court-
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room identifications are barred if pretrial
identifications have occurred without coun-
sel belng present.

The rule applies to any lineup, to any other
techniques employed to produce an identi-
fieation and a fortiori to a face-to-face en-
counter between the witness and the suspect
alone, regardless of when the ldentification
oceurs, in time or place, and whether before
or after indictment or information. It mat-
ters not how well the witness knows the
suspect, whether the witness is the suspect’s
mother, brother or long-time assoclate, and
no matter how long or well the witness ob-
served the perpetrator at the scene of the
crime. The kidnap victim who has lived for
days with his abductor is In the same cate-
gory as the witness who had had only a
fleeting glimpse of the criminal. Neither may
identify the suspect without defendant's
counsel being present. The same strictures
apply regardless of the number of other wit-
nesses who positively identify the defendant
and regardless of the corroborative evidence
showing that it was the defendant who has
committed the crime.

The premise for the Court's rule is not
the general unreliability of eyewitness iden-
tifications nor the difficulties inherent in
observation, recall!, and recognition. The
Court assumes a narrower evil as the basis
for its rule—improper police suggestion
which contributes to erroneous identifica-
tlons. The Court apparently believes that im-
proper police procedures are so widespread
that a broad prophylactic rule must be lald
down, requiring the presence of counsel at
all pretrial identifications, in order to detect
recurring instances of police misconduct.?
I do not share this pervasive distrust of all
official Investigations,

It will be a rare case when a trial judge
can penetrate the recesses of an eye
witness’ mind and hold that the evidence
establishes by clear and convinecing proof
that the eye witness was not influenced
in any way in his conviction that he
saw the accused commit the crime
charged against him by his view of the
accused when his lawyer was not present.
This is true simply because his memory
of what he saw when the crime was com-
mitted is likely to be reinforced by such
view.

It is just as impossible to unscramble
a mental egg as it is a hen’s egg.

These are serious matters. I had in-
tended to say something about the inci-
dence of crime. I had intended to re-
count the facts in the case which was
mentioned in the editorial of the Wash-
ington Star entitled, “Justice and a Dead
Child,” and recount how the mother who
had murdered her own child and had
voluntarily confessed to her guilt had to
be turned loose in a New York court be-
cause the arresting officers had not told
her she was entitled to have a lawyer.

I was going to review the facts in a
New York case in which a man murdered
his common law wife, their three chil-
dren, and two other children. They had
to turn him loose because of the Miranda
case.

I will support these sections.

I do not like to deprive the Supreme
Court of jurisdiction, but when the Su-
preme Court takes the words of the Con-
stitution and attributes to them a mean-

1Yet in Stovall v. Denno, —, U.8. —, the
Court recognizes that improper police con-
duect in the identification process has not
been so widespread as to justify full retroac-
tivity for 1ts new rule.
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ing which allows self-confessed murder-
ers and rapists and arsonists and bur-
glars and thieves to go free of justice,
then I think it is time for us to do some-
thing because we are the only power on
earth which can do anything to protect
American people against decisions like
this, decisions which constitute a usurpa-
tion of power denied to the majority of
the Supreme Court by the very instru-
ment they profess to interpret.

Mr. President, enough has been done
for those who murder and rape and rob.
It is time for Congress to do something
for those who do not wish to be murdered
or raped or robbed. And the only way
Congress can do this is to enact title II
of the pending bill.

The PRESIDING OFFICER. The
Chair, in his capacity as a Senator from
Maryland, suggests the absence of a
quorum.

The clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
Srone in the chair). Without objection,
it is so ordered.

Mr. MURPHY. Mr. President, as a co-
author of amendment No. 715 to S.917, I
congratulate the distinguished minority
leader for his leadership in this matter.
Certainly, this is one of the most im-
portant policy decisions that the Senate
will have to make in connection with this
bill. S. 917, as reported by the Senate
Judiciary Committee, recommends a
program of direct grants-in-aid to local
governments. This amendment offers the
Senate an alternative, one which was
endorsed by the full House of Repre-
sentatives—namely, a system of block
grants giving the States an important
and necessary role in the war against
crime.

Those who believe in the federal sys-
tem cannot help be concerned with the
trend and the tendency of Federal pro-
grams to bypass the States. Nearly every
Member of this body and leading students
of this subject have spoken on the need
to restore and strengthen the States’ role.
All too often actions of Congress do not
match our expressions. The result has
been a proliferation of Federal grant-in-
aid programs, many of which bypass
completely the proper function of the
States. The States must once again be
given the opportunity to provide leader-
ship as was intended by our federal
system. States must be the program head,
not the tail chasing the body of Federal
grants to the cities and local commu-
nities. The practice of the Federal
Government to detour the States and
deal directly with local governments must
be ended, if for no other reason than the
practice provides, in the words of former
Gov. Terry Sanford, of North Carolina,
“overlapping, duplication, triplication,
conflicting goals, eross purposes, lack of
consistency, and loss of direction.” Even
more important, partly because of these
problems, Federal programs are falling
far short of their objectives. No better
example can be found than in the area
of manpower policy, where numerous
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Federal agencies create even more
numerous programs, each with a laud-
able objective, but none knowing or fre-
quently even caring what the other is
doing. This organizational nightmare
must not be permitted to creep into the
law enforcement area.

Mr. President, no one questions the
need to embark an all-out war on crime.
The question is, how? The spiraling
crime rate and the disrespect for law and
order are national disgraces. The FBI
reports that a murder takes place every
48 minutes, a rape every 21 minutes, a
robbery every 3, minutes and a burglary
every 23 seconds. Every 10 minutes that
the clock ticks, a serious crime is com-
mitted in America. A survey conducted
by the National Crime Commission
shows that 43 percent of a representa-
tive sample of all Americans fear it is
unsafe to walk alone at night. This is a
shocking indictment of our society. The
same survey indicated that 30 percent
keep watchdogs for protection and that
20 percent would like to move to another
neighborhood because of the fear of
crime.

That we must provide the resources to
assure the American people the “domes-
tic tranquility” promised in the preamble
of the Constitution is undebatable. But,
to win this battle against lawlessness, I
am convinced that the States, the local
communities, and the Federal Govern-
ment must be mobilized. I am also con-
vinced the States are in the best posi-
tion to direct this total attack on erime
within their borders, and I hope that
the Senate will adopt the block grant
approach.

Some of the cities have indicated con-
cern that the States will not respond to
the crime problem in the metropolitan
areas. I do not believe this to be the case,
and safeguards built into this amend-
ment requiring that 75 percent of the
action-grant funds going to a State must
go to local agencies should remove these
concerns.

Mr. President, the National Council on
Crime and Delinquency recently argued
persuasively for this amendment. I ask
unanimous consent that this statement
be printed in full at this point in the
RECORD.

Also, I ask unanimous consent that a
letter from Mayor A. Fredric Leopold, of
Beverly Hills, Calif.,, supporting the
block grant approach, be printed in the
RECORD.

There being no objection, the material
was ordered to be printed in the Recorbp,
as follows:

[|From the National Council on Crime
and Delinquency|
STATE RESPONSIBILITY IN LAW ENFORCEMENT
AND CRIMINAL JUSTICE

The major result of House action on the
Law Enforcement and Criminal Justice As-
sistance bill (H.R. 5037/8. 917) was to
change the emphasis of the program from
Federal-local to Federal-state-local. Before
the Senate acts on the bill, it might be use-
ful to examine the law enforcement and
criminal justice system which this program
would attempt to improve.

Responsibility for crime control is shared
by state and local governments, with the
role of the state expanding steadlly. The
growth of inter-county and interstate crime,
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the inability of local governments to provide
services, and the complexity of local crime
control have demanded greater state and
Federal involvement. Local agencies cannot
meet the problem because effective law en-
forcement, as well as courts and corrections,
cannot be operated by individual commu-
nities acting alone.

Eighty-three per cent of crime is com-
mitted in the 212 Standard Metropolitan
Statistical Areas. These 212 SMSA's include
313 counties and 4,144 cities. Each of these
4,457 jurisdictions has its own police depart-
ment, and their effectiveness suffers from
overlap, inadequate communication, and in-
complete cooperation. A sound program, even
one purely of assistance to police, would not
encourage this fragmentation by giving
funds to local agencies, since as the Presi-
dent's Commission on Law Enforcement
pointed out, one of the major problems of
law enforcement is its diffusion.

“The machinery of law enforcement in this
country is fragmented, complicated, and fre-
quently overlapping. America is essentially a
nation of small police forces, each operating
independently within the limits of its juris-
diction, The boundaries that define and limit
police operations do not hinder the move-
ments of criminals, of course. They can and
do take advantage of ancient political and
geographic boundaries, which often give
them sanctuary from effective police activ-
ity.”

!:\ serious program of law enforcement as-
sistance will promote at least pooling of po-
lice departments in the major metropolitan
areas. The President's Commission recom-
mended this, and there really cannot be a
question of doing it. Regionalization, sharing
of facllities and services, and realistic plan-
ning are going to occur. The real question is
who will decide how and which combinations
will take place. Cities, even those with a pop-
ulation of 50,000, cannot do it. Metropolitan
areas are beyond the jurisdiction of cities. It
must be done either by the state or Federal
governments,

The Administration’s new bill would leave
this decision to the Attorney General and
the 331 cities with populations over 50,000.
For the law enforcement agencies serving the
other 68 per cent of the population, state
governments would make the decisions. The
bill passed by the House would leave to the
state planning body the decision in all jurls-
dictions. To choose between these it is neces-
sary to look beyond the law enforcement,
narrowly construed, to see it as what it is,
part of a larger system.

Few believe that effective police action and
vigorous prosecution alone deter crime.
Equally important in ecrime control is im-
proving the institutions which are respon-
sible for preventing convicted criminals from
committing erimes again. This fact—that law
enforcement and criminal justice agencies do
not exist in isolation, but are part of a sys-
tem—is the central theme of the multi-
volume report of the President’s Commis-
sion, It can be illustrated easily.

When a crime is committed and the police
called, the major responsibility for investi-
gation and apprehension belongs to the local
police department. It may ask for laboratory
and criminal identification assistance from
the state police, and assistance in apprehen-
sion if it believes the suspect may have fled
the city. But even if the arrest is made by
the city police, if the crime committed vio-
lated a state law (and all felonies and most
misdemeanors are state law), the suspect will
be prosecuted by a state prosecutor in a state
court. If convicted, he may be committed to
a state institution, and given occupational
training by the state education system, (Or
if placed on probation, he will be in a state
system.) When his term ends, he will be re-
leased into the state parole system, and the
state employment service will help him find
a job. The Federal government cannot pos-
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sibly supervise all these agencies. The city
does not have jurisdiction over all of them.
But the state does.

It is widely argued that the states have
no responsibility or experience in law en-
forcement, and are not equipped to plan and
administer such programs. But if law en-
forcement is seen as part of a larger system,
the importance of state government becomes
clearer. All states run prison and parole sys-
tems. Forty-five states operate or subsidize
adult courts and probation, and fifty control
the bail and justice-of-the-peace systems.
Juvenile and criminal courts are state courts.
All fifty states have systems of prosecution.
In forty-seven states the Attorney General
is the chief law enforcement official, and has
broad authority.

The possibilities for productive state action
are unlimited. Where as funds given directly
to cities or counties might permit them to
build new jalils, a state-operated regional de-
tention center would meet the needs both
of that city and other towns nearby. Whereas
assistance directly to citles can reinforce the
disparity of sentencing within states, funds
to states can be used to establish state train-
ing institutions for judges and local proba-
tion staff to attack the disparity, and to in-
crease use of non-institutional services. State
administration of jails can free local law en-
forcement personnel to do law enforcement
work. State administration permits construc-
tion of small correctional centers near com-
munities with industries and colleges to de-
velop training, education, and work release
programs both for people confined and peo-
ple on probation or parole.

Even in law enforcement, narrowly con-
fined, the states have great responsibility.
They determine the division of police re-
sponsibilities among jurisdictions and agen-
cies, and decide what will be done by the
state police, county sheriffs, and city, town-
ship, borough, and village police. They de-
fine by law the permissible behavior of police
dealing with suspects. Moreover it is not
true, as many contend, that the direct law
enforcement responsibility of states is lim-
ited to traffic control. Twenty-eight states
have programs of police training. In Con-
necticut, the State Municipal Police Acad-
emy trains all police. Increasing numbers of
states are adopting the Model Police Stand-
ards Code, and, as in Oregon, are setting
standards for local forces in the state. The
Governor of Maryland, concerned about local
inability to solve growing problems and sup-
port new programs developed a state assist-
ance program for local police. Thirty-one
states operate criminal identification bureaus
and laboratory facilities, which provide as-
sistance in crime scene and other analysis to
local police. The Michigan Attorney General
and State Police are developing a cooperative
attack on organized crime. Both have cre-
ated special units, and their jurisdiction in-
cludes Detroit. New York has established a
state criminal identification and intelligence
system to make information instantly avail-
able to local police. The California Depart-
ment of Justice has operated a similar system
for many years. State responsibility in law
enforcement is growing steadily and rapidly.

As the state role in law enforcement has
expanded, so has interstate cooperation. All
fifty states have long belonged to the Inter-
state Compact for the Supervision of Patrol-
ees and Probationers. Nearly all the states
have now joined a similar compact for juve-
nile offenders. Twenty states have ratified an
agreement on detainers lodged against pris-
oners in other states, making possible speedy
trials for multiple offenders, Twelve western
states and all six New England states are
members of regional corrections compacts.
Four of the New England states have formed
a police compact to provide for central col-
lection of police intelligence and mutual aid.
New England also has a well-developed co-
operative program for advanced training of
state police officers.
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The development of interstate cooperation
in law enforcement should be encouraged by
the Federal government. Some sparsely pop-
ulated states, for example, do not need indi-
vidual criminal intelligence bureaus, But
regional bureaus to which all could belong
by computer would be economically feasible
and professionally desirable. The list of pro-
ductive interstate cooperation is endless; and
none of it would be possible in a program
which gives primary emphasis to cities.

Bo the states do have a strong role in law
enforcement, as well as courts and correc-
tions; and their role is constructive and
should be encouraged. Some say that the
states are ill-prepared to plan law enforce-
ment and criminal justice assistance pro-

. In many cases, states are less prepared
than large clties, which have far more plan-
ning experience. (It should be pointed out
that the smaller cities, those of 50,000 to
250,000, have little capacity to do high quality
planning because they have difficulty compet-
ing for trained personnel, their problems are
not as serious, and they are not as experi-
enced.) But the fact is that in law enforce-
ment and criminal justice, few governments
are really prepared now to plan.

City oF BEVERLY HILLS, CALIF.,
September 11, 1967.
Subject: Law Enforcement Assistance Act (S.
917, H.R. 50387).
Hon. GEORGE MURPHY,
U.S. Senate,
Washington, D.C

Dear SEwaTOoR MurpHY: California’s lead-
ership in programming actions to raise the
capability of local law enforcement agencies
is nationally known and emulated. Our pro-
gram, conducted by the State Commission on
Peace Officer Standards and Training, was
inaugurated in 19680. The creating statute
charges the Commission with establishing
and securing compliance with minimum
standards for recruitment and training of
Peace Officers. State funds pay to local gov-
ernment one-half the cost of administering
200 hours of basic training to recruit Police
and Deputy Sheriffs, and advanced training
for supervisory and administrative levels
within Police and Sheriff Departments.

Our State’s Commission has recently un-
dertaken use of a small federal grant, through
the Federal Crime Commission, toward
broadening the field for Peace Officer acqui-
sition by local jurisdictions,

Subject bill seeks a result which Cali-
fornia and other states have long sought.
Since crime recognizes no political boundary
and its causes can't be attributed to polit-
ically defined areas, there rests within the
concept of federal grant-in-aid programs
ample justification for federal assistance in
upgrading law enforcement capability
throughout the United States.

With this, we hold that the most orderly
method of distribution of federal assistance
to local government is through the respec-
tive state governments. I recognize that this
principle may be more effectively supported
in such states as California, which honors
the home rule principle and whose local
agencles are effective and continuous par-
ticipants in the decision-making processes of
state government. The Commission to which
I refer, for example, comprises exclusively
elected and principal administrative officials
of cities and counties. Only one member, in
ex officio capacity, represents the State De-
partment of Justice.

The House modifications of the Senate's
bill, expressed in H.R. 5037, coincide with
our opinion of the best method for federal
assistance to local law enforcement. They
provide for direct grants to local govern-
ment only where a state government has not
contributed to the non-federal share of the
local program, and where a state government
hasn't taken initiative such as California’s.

I assure you that a bill which would pro-
vide this urgently-needed federal aid di-
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rectly to local government, administered ex-
clusively by regional functionaries of fed-
eral departments, is not compatible with the
situation in California. I admit that it may
be the only available course in states whose
governments are laggard.

For these reasons, we urge your aggressive
support for the Law Enforcement Assistance
Act, as amended and passed by the House, in
H.R. 5037.

Yours sincerely,
A, FREDRIC LEOFOLD,
Mayor.
TITLE II—ABOLITION OF SUPREME COURT
APFELLATE JURISDICTION

Mr. TYDINGS. Mr. President, on Fri-
day, May 3, and again on Monday, May 6,
I discussed in some detail those provi-
sions of title IT of S. 917 which are in-
tended directly to overrule the Supreme
Court’s decisions in the Miranda, Mal-
lory, and Wade cases. I presented the rea-
sons why I believe those provisions
should not be adopted—the fact that
the provisions are directly contrary to
Supreme Court decisions based on the
Constitution and are thus patently un-
constitutional; and the importance of the
constitutional rights recognized in those
decisions to safeguard our historic rights
against self-incrimination and guard
against the shocking abuses in police in-
terrogation which have been revealed in
Federal courts since at least Brown
against Mississippi in 1935.

Today I wish to discuss another pro-
vision of title II which attempts to
achieve the same result—to overrule Mi-
randa, Mallory, and Wade—but by a
means which, I believe, is even more
threatening to our fundamental scheme
of government. This provision would
deny the Supreme Court any jurisdiction
to review State criminal cases in which
confessions or eyewitness testimony had
been admitted in evidence. In a single
stroke, this provision would overturn 150
years of our constitutional history—from
the Supreme Court’s decision in Martin
against Hunter's Lessee, and even
earlier—and would abolish the historie
role of the Supreme Court as ultimate
lil:la;dian of the supreme law of the

This abolition of jurisdietion is, I be-
lieve, patently unconstitutional. The
controlling language of the Constitu-
tion on this question is article III, sec-
tion 2, which reads, in pertinent part:

The judicial Power (of the United States)
shall extend to all cases, in Law and Equity,
arlsing under this Constitution, the laws
of the United States, and Treaties made, or
which shall be made, under their Authority.

Then other classes of cases, such as
those affecting ambassadors, admiralty
and maritime cases, and so forth, are
enumerated. And the section continues:

In all cases affecting Ambassadors, other
Public Ministers and Consuls, and those in
which a State shall be Party, the Supreme
Court shall have orlginal Jurisdiction. In
all the other cases before mentioned, the
Supreme Court shall have appellate Jurisdic-
tion, both as to Law and Fact, with such
Exceptions and under such Regulations as
the Congress shall make.

The proponents of title IT argue that
this last-quoted language gives the Con-
gress authority to deprive the Supreme
Court of jurisdiction over State cases
admitting confessions and eyewitness
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testimony; that this is simply an excep-
tion to and regulation of the Supreme
Court's appellate jurisdiction which
Congress is authorized to make. I submit
that this argument is totally incorrect.

By depriving the Supreme Court of
appellate jurisdiction of these State
cases—and, in addition, by removing any
postconviction review of State criminal
cases in any Federal court through the
writ of habeas corpus—title II flies di-
rectly in the face of the first sentence
of article III, section 2—that “the judi-
cial power” of the United States “shall
extend”—and I emphasize the word
“shall”—*"to all cases”—and I emphasize
the word “all”—*“arising under this Con-
stitution.” If title II is adopted, this clear
language of the Constitution would be
violated; the judicial power of the United
States would not extend to all cases aris-
ing under the Constitution,

My reading of this constitutional pro-
vision is not novel. In fact, this interpre-
tation of the Constitution has been estab-
lished doctrine since at least 1816, when
the great case of Martin against Hunter’s
Lessee was decided.

In that case, Mr. Justice Story in the
opinion for the Court, stated:

If some of these cases [arising under the
Constitution, laws and treaties of the United
States] might be entertained by state tri-
bunals, and no [Federal] appellate jurisdic-
tion as to them should exist, then the ap-
pellate power would not extend to all, but
to some, cases. If state tribunals might exer-
cise concurrent jurisdiction over all or some
of the other classes of cases in the consti-
tution, without control, then the appellate
jurisdiction of the United States might, as
to such cases, have no real existence, con-
trary to the manifest intent of the constitu-
tion (14 U.S. at 339).

I believe that this statement by Mr.
Justice Story, speaking for the Supreme
Court in 1816, conclusively establishes
the unconstitutionality of the provisions
of title II which would deny individuals
any Federal review of claims that confes-
sions or eyewitness were admitted in vio-
lation of the Constitution of the United
States.

Because of the central importance of
Martin against Hunter’'s Lessee in estab-
lishing the central role of the Supreme
Court in upholding the supremacy of the
Constitution, I think it is important to
consider the background of this case in
detail.

Martin against Hunter’s Lessee was
the culmination of years of litigation in-
volving the 300,000-acre estate of Lord
Fairfax in the Northern Neck of Virginia.
The opinion was Justice Story’s first sub-
stantial exposition of constitutional law
and closely resembles the views of the
Chief Justice, John Marshall. That Mar-
shall did not himself deliver the opinion
or participate in the decision was due to
the circumstance that his brother, James
M. Marshall, was involved in the con-
troversy, as a real party in interest. This,
together with the personal hatred of
Marshall by the head of the Virginia Re-
publican organization, had much to do
with the agitation which surrounded dis-
position of the controversy.

At the time of the events which gave
rise to the decision, the head of the gov-
erning Republican organization in Vir-
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inia was Spencer Roane, president of the
court of appeals, the highest court in the
State of Virginia. Jefferson had intended
to appoint Roane Chief Justice of the
United States, but before Jefferson took
office, Chief Justice Ellsworth resigned
and President Adams appointed Mar-
shall. Roane’s highest ambitions were
thus thwarted by the appointment of the
man for whom he had nurtured lifelong
disdain.

Five years before the Marshall syndi-
cate made its investment in the lands in
controversy, one Davié¢ Hunter had se-
cured from the State of Virginia a grant
of 788 acres. The grant was made pur-
suant to confiscatory acts by the Virginia
Legislature passed during the Revolu-
tion. These acts had not been effectuated
prior to the grant, however, and in 1783
the treaty of peace put an end to sub-
sequent proceedings under them.

Denny Martin, the devisee of Lord
Fairfax, denied the validity of Hunter's
grant on the ground that Virginia did not
execute her confiscatory statutes during
the war, and that all lands and property
to which those acts applied were pro-
tected from confiscation by the treaty of
peace, signed in 1783. In 1794 the Vir-
ginia trial court gave judgment for Mar-
tin. Hunter appealed. But proceedings in
the case were halted after the passage of
the Act of Compromise in the Virginia
Legislature. That act provided that in
exchange for the relinquishment by the
Fairfax claimants of any rights to un-
appropriated waste lands, Virginia would
give up its claims to such lands as had
been specifically appropriated by Lord
Fairfax. The case slumbered in the court
of appeals until it was reargued 13 years
later and decided in 1810 by Judges
Roane and Fleming in favor of Hunter.

The Fairfax claimants appealed and
the U.S. Supreme Court issued a writ of
error to the Virginia Court of Appeals.
Justice Story, writing for the Court, re-
versed the Virginia court, holding that
title had not passed to Hunter because
there had been no inquest of office to
divest title from those claiming under
Lord Fairfax and that the property title
which remained in Martin was protected
from subsequent State action by the anti-
confiscation clause of the Jay Treaty.
The U.S. Supreme Court remanded the
case to the Virginia Court of Appeals. On
reconsideration the Virginia Court of
Appeals raised the issue of the Supreme
Court’s power to review judgments of
State courts. The issue was joined.

The decision caused much concern in
the Old Dominion. The case was soon set
down for argument and members of the
bar generally were called to argue the
question. The issue was argued for 6 con-
secutive days in the spring of 1814. Al-
though the opinions were ready shortly
thereafter, they were not published until
December 16, 1815. The unfavorable at-
titude in New England toward the war
with England had led to the calling of
the Hartford Convention and talk of se-
cession; the WVirginia court, although
strongly in favor of State’s rights, did not
want to encourage such extremism.

The Virginia court's decision was
unanimous that section 25 of the Ju-
diciary Act of 1789 which conferred the
power on the Supreme Court to review
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State court decisions was unconstitu-
tional. Judge Roane's opinion was
lengthy and discussed in detail all phases
of the controversy.

He held that section 25 of the Judiciary
Act of 1789 was invalid for national
courts could not be allowed to control
State tribunals. It would, said Judge
Roane, be a “plain case of the judiciary
of one government correcting and re-
versing the decisions of that of another.”

The Virginia Court of Appeals—

He continued—
is bound, to follow its own convictions . . .
anything in the decislons, or supposed decl-
slons, of any other court in the contrary
notwithstanding.

Thereupon the Virginia trial court was
instructed to execute the mandate of the
State court of appeals.

Immediately the case was taken to the
U.S. Supreme Court by writ of error.
Again, Chief Justice Marshall did not sit,
but, as it was later reported, he “con-
curred in every word’ of the opinion ren-
dered for the Court by Justice Story and
restated the principles of the decision in
MecCulloch against Maryland 3 years
later.

The Supreme Court, as I have indi-
cated, overruled the Virginia Court of
Appeals, and held that the U.S. Supreme
Court did have authority to review the
interpretation which State courts made
of the Constitution, laws, or treaties of
the United States.

The reasons underlying the Court's de-
cision in Martin against Hunter’s
Lessee—that Federal review necessarily
exists over State court decisions on Fed-
eral questions—is rooted in the essential
framework of our institutions of govern-
ment. As Justice Story indicates, in his
opinion:

The Constitution has presumed . . . that
state attachments, state prejudicea. state
Jealousies, and state interests, might some-
times obstruct, or control, or be supposed to
ohstruct or control, the regular administra-
tion of justice (14 U.S. at 345).

As we have seen in the cases I discussed
earlier where shocking coercion of con-
fessions by State law enforcement of-
ficials was overlooked by State courts, and
constitutional rights against coercion
were only upheld by Supreme Court re-
view—this constitutional principle noted
by Justice Story is justified by historical
experience,

Let me recall the facts of some of these
cases. In Brown against Mississippi, 1935,
three ignorant Negroes were beaten with
leather straps, one was hung from a tree
by his neck and whipped, let down, and
then hung again, all three were threat-
ened with mob vengeance, and finally
confessions were extracted. The State
supreme court ruled that these confes-
sions were voluntary, and that the de-
fendants’ rights to due process of law
under the U.S. Constitution had not been
violated. But, because the judicial power
of the United States extended to all cases
arising under the Constitution—under
article III, section 2—the defendants
could appeal to the Supreme Court of the
United States.

Our rights under the Fourteenth Amend-
ment to the Constitution of the United
States were violated—
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They said.
We were deprived of due process of law.

The Supreme Court took the case and
reversed this shocking and brutally ob-
tained conviction. But title II of this
bill purports to deprive the Supreme
Court of this review authority—and
would leave Brown and his codefendants
to the tender mercy of the State courts.

Can anyone deny that Federal review
of State court decision in Ward against
Texas, 1942, was vitally necessary? In
that case, the defendant was taken alone
by the local sheriff from one town to an-
other, over 100 miles from his home
where he was arrested, he was whipped
and beaten by the sheriff and burning
cigarettes were snubbed out on his bare
skin. Finally a confession was extracted,
and the State supreme court ruled this
voluntary. The U.S. Supreme Court re-
versed, of course. In all of the other
shocking and brutal cases which I de-
scribed in this Chamber on Monday, the
State supreme courts found confessions
to be “voluntary” and only review by the
U.S. Supreme Court saved this country
from the blights on its conscience which
those State decisions would have repre-
sented.

Justice Story’s words in Martin against
Hunter’s Lessee were not idle concerns.
The history of this country clearly estab-
lishes that Federal review of constitu-
tional claims is necessary to protect es-
sential liberties under the Constitution.

I wish I could tell you that this was not
the case—that these instances of official
misconduct by police, that shocking and
unjust interrogation practices, are things
of the past. But this is not the case. Let
me remind you of just one case which
occurred in New York City a few short
years ago.

At 7:30 a.m, on April 24, 1964, George
Whitmore, a slow-witted 19-year-old
Negro drifter with no previous arrest rec-
ord, was ushered into the back room of
a Brooklyn police station. Within 22
hours, he had confessed to an attempted
rape and two murders—the double kill-
ing of career girls Janice Wylie and
Emily Hoffert, New York’'s most sensa-
tional crime in recent years.

Six weeks after Whitmore had con-
fessed, the Suprene Court issued its de-
cision in the case of Escobedo against Il-
linois. That ruling, which was the direct
precursor of the Miranda decision, sent
shock waves through the Nation’'s pros-
ecutors and is one of the major Supreme
Court decisions that, like Miranda, the
proponents oi title II now seek to over-
rule.

When the Escobedo decision was an-
nounced, the prosecutors took to the
press. From public platforms and in pri-
vate interviews, they charged that the
Court was ‘“coddling the criminal ele-
ment” and “swinging the pendulum too
far” in favor of defendants’' rights as
against the public’s safety.

In a long harangue directed at a re-
porter, one of the top assistants of Man-
hattan District Attorney Frank S. Hogan
explained the connection between the
Escobedo and Whitmore cases.

Let me give you the perfect example of the
importance of confessions in law enforce-
ment—
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He said—

This, more than anything else, will prove
how unrealistic and naive the Court is.

‘Whitmore: The Whitmore case. Do you
know that we had every top detective on the
Wylie-Hoffert murders and they couldn’t find
a clue. Not a clue.

I tell you, if that kid hadn’t confessed, we
never would have caught the killer.

Yet, in January 1966, 6 months after
this passionate statement by his top as-
sistant, District Attorney Hogan dropped
the charges against Whitmore for the
Wylie-Hoffert murders. Shortly after
Whitmore’s confessions, another man, a
drug addict named Richard Robles, was
arrested for minor offenses and he vol-
unteered information about the Wylie-
Hoffert murders which demonstrated
that he alone was the killer. Then it was
learned that Whitmore was prompted in
the details of the crime by the police offi-
cers who questioned him in isolation for
22 hours.

If Whitmore’s tragically false confes-
sion could have heen obtained in the
office of Frank Hogan, one of the great
distriect attorneys in the Nation, it could
have been obtained anywhere. Yet, title
II preaches that George Whitmore and
others like him must be sacrificed in the
greater interest of thz needs of law en-
forcement.

In the development of our liberty—

Wrote Justice Brandeis—

insistence upon procedural regularity has
been a large factor.

And this is especially true in the realm
of criminal justice, where loss of liberty,
or loss of life itself, may turn on the
integrity of the inquiry made into the
charges preferred against the accused.
The accused’s general bad character, or
even his probable guilt, is not an ac-
ceptable excuse for the shoddy adminis-
tration of justice. As Judge Cuthbert
Pound of the New York Court of Appeals
once put it:

The defendant may be the worst of men,
but [t]he rights of the best of men are
secure only as the rights of the vilest and
most abhorrent are protected.

The community that fails to insist on
serupulous observance of high standards
by its police, by its prosecutors, and by
its judges and juries, has surrendered
responsibility for its own most awesome
institutions. Such a community has lost
track of the purposes that brought it
into existence.

We cannot close our eyes to the fact
that in interrogation and line-up prac-
tices, State and local officials have in the
past—and may be expected in the fu-
ture—to violate the constitutional rights
of some of our citizens. We cannot escape
the further fact that State courts have
not in the past always been scrupulous
in vindicating these Federal constitu-
tional rights. And, as Justice Story said,
the presumption rooted in our Constitu-
tion is that State institutions—because
of “State attachments, State prejudices,
State jealousies, and State interests,
might sometimes obstruct or control the
regular administration of justice.” Fed-
eral review of cases arising under the
Constitution is thus essential—and the
Constitution, in article III, section 2,
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assures this. But title II of this bill would
ignore this overriding constitutional
prineiple.

This is not the only argument which
supports Federal review of State court
decisions where constitutional rights are
at stake. In Martin against Hunter’s Les-
see, Justice Story continued with another
equally compelling argument:

A motive of another kind, perfectly com-~
patible with the most sincere respect for
state tribunals, might induce the grant of
appellate power over their decisions. That
motive is the importance, and even necessity
of uniformity of decisions throughout the
whole United States, upon all subjects within
the purview of the constitution. Judges of
equal learning and integrity, in different
states, might differently interpret the stat-
ute, or a treaty of the United States, or even
the constitfution itself: if there were no re-
vising authority to control these jarring
and discordant judgments, and harmonize
them into uniformity, the laws, the treaties,
and the constitution of the United States
would be different, in different states, and
might, perhaps, never have precisely the
same construction, obligation or efficiency, in
any two states. The public mischiefs that
would attend such a state of things would
be truly deplorable; and it cannot be be-
lieved, that they could have escaped the en-
lightened convention which formed the con-
stitution. What, indeed, might then have
been only prophecy, has now become fact;
and the appellate jurisdiction must continue
to be the only adequate remedy for such
evlls.

It is this great constitutional principle
which title II throws to the wind, by
abolishing any Federal review of claims
that confessions or eyewitness evidence
had been admitted as evidence in State
cases in violation of the U.S. Constitu-
tion.

As Alexander Hamilton eloquently
stated, in Federalist No. 80:

The mere necessity of uniformity in the
interpretation of the national laws decides
the question. Thirteen independent courts
of final jurisdiction over the same causes,
arlsing upon the same laws, is & hydra in
government, from which nothing but con-
tradiction and confusion can proceed.

Title II carries Hamilton's example to
a nightmare extreme: a 50-headed
hydra, with each State court having
final jurisdiction to interpret the Con-
stitution in its State regarding confes-
sions and eyewitness evidence.

These arguments are, I believe, con-
clusive that the provision of title II,
withdrawing Supreme Court jurisdiction
over confession and eyewitness cases, is
unconstitutional and unwise.

The power to regulate and make
exceptions to the jurisdiction of Federal
courts may and has been used for diverse
legitimate purposes. Certainly as was the
framers’ intent, it is important that the
Federal judiciary be arranged so that it
can conduct its business in an expedi-
tious and efficient manner. This should
be the primary purpose to which the
power is put. For example, there should
be a sufficient number of Federal district
courts to handle the case load present
in their respective areas. It has been
found desirable to establish specialized
Federal courts like the Tax Court or the
Court of Claims to more efficiently han-
dle discrete categories of cases.

The Congress, by providing the Su-
preme Court with discretionary jurisdie-
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tion over cases which arise through cer-
tiorari jurisdiction has made it possible
for the Court to stay relatively current
with its docket. These are all legitimate
exercises of the power vested in Congress
to “regulate and make” exceptions to the
jurisdiction of Federal courts. But the
power to “regulate and make” exceptions
to Federal court jurisdiction does not—
and cannot, under article III, section 1—
extend to abolishing all Federal jurisdic-
tion over the claims arising under the
Constitution. Title II of this bill attempts
to do this, and therefore is not a legiti-
mate exercise of the “exception and reg-
ulation” power.

THE M'CARDLE CASE: NO PRECEDENT FOR

ADOPTION OF TITLE II

Proponents of title II have argued that
one clear precedent does exist to justify
the extreme exercise in removing Federal
review from State confession and eye-
witness cases; that precedent is, they as-
sert, the Supreme Court decision in Ex
parte McCardle, handed down immedi-
ately following the Civil War. In that
case, briefly stated, the Congress abol-
ished the Supreme Court's appellate
jurisdiction over habeas corpus cases
while McCardle’s habeas corpus appeal—
challenging the constitutionality of the
Reconstruction Act—was in the Supreme
Court. The Court thereupon dismissed
McCardle’s appeal, ruling that Congress
could validly withdraw its jurisdiction.
But the crucial aspect of the Court's
holding, which was made evident a few
yvears after McCardle in Ex parte Yer-
ger, was that the Court retained under
the Judiciary Act of 1789 the power to
issue an original writ of habeas corpus,
and McCardle could obtain Federal court
review of his claims under the U.S. Con-
stitution by using this route. In title II,
defendants would be deprived of any
Federal court review of constitutional
claims in confession and eyewitness
identification cases; and McCardle clear-
ly does not authorize the extreme aboli-
tion of Federal review power.

That, in brief, is the holding of the Mc-
Cardle case. And this summary indicates
why the case cannot be used by the pro-
ponents of title IT either to justify re-
moval of Supreme Court appellate
review over State confession and eyewit-
ness cases, or the abolition of all Federal
habeas corpus review over State criminal
convictions. I think we should review the
history of the McCardle case in greater
detail, however, because it is the most
notorious instance in the history of our
country in which the Congress tried to
intimidate the Supreme Court and un=-
dermine the Constitution by depriving
the Court of jurisdiction.

I believe this case serves as a present-
day warning to us. I believe that, if title
II is enacted, historians will view it as
just as notorious—and potentially de-
structive to our institutions of govern-
ment—as the actions of Congress which
gave rise to the McCardle case.

The McCardle case arose out of the
punitive and oppressive legislation en-
acted by the Reconstruction Congress
immediately after the Civil War. In
March 1867, Congress enacted, over the
constitutional objections of President
Andrew Johnson's veto, a series of stat-
utes providing for military governments
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over the Southern States. These statutes
raised constitutional questions of enor-
mous magnitude, posing as they did the
question of the validity of military gov-
ernment in time of peace in a democratic
nation. Needless to say, Congress was ex-
tremely apprehensive as to the attitude
of the Supreme Court toward the legis-
lation.

The constitutionality of the recon-
struction legislation was brought prompt-
ly before the Court in December 1867.
The manner in which it reached the
Court, however, was bizarre. As a proce-
dural part of the reconstruction legisla-
tion, Congress had enacted the Habeas
Corpus Act of February 5, 1867. This
statute was intended to protect Federal
officials and other loyal persons against
antagonistic action by the courts or offi-
cers of the Southern States. Under the
act, appeals from the Federal trial courts
to the Supreme Court in habeas corpus
cases, which until that time had been
authorized in only a limited category of
cases, were extended to “all cases where
any person may be restrained of his or
her liberty, in violation of the Constitu-
tion or any treaty or law of the United
States.

By a supreme irony, this procedural
statute, designed to help enforce the sub-
stantive reconstruction legislation, was
seized upon by the opponents of Recon-
struction as a weapon to test the con-
stitutionality of the legislation.

McCardle himself was an editor in Mis-
sissippi who had been arrested and held
for trial by a military commission in the
State, under the authority of one of the
first reconstruction acts. Before his
trial, McCardle petitioned for a writ of
habeas corpus in the Federal trial court.
The writ was denied by the court, and
MecCardle filed an appeal with the Su-
preme Court under the terms of the 1867
statute.

On January 10, 1868, McCardle's law-
yer moved in the Supreme Court that the
case be advanced for speedy hearing. Ac-
cording to the contemporary press, the
argument by McCardle’'s lawyer was “‘an
extremely bitter Copperhead harangue
on States rights and the unconstitu-
tionality of the reconstruction laws. He
evidently argued the McCardle case con
amore.”

The Attorney General of the United
States, Henry Stanbery, told the Court
that he had already advised President
Johnson that the Reconstruction laws
were unconstitutional and that he could
not act on behalf of the Government to
defend the laws in the Supreme Court.
Stanbery also informed the commanding
military officers in Mississippi and Wash-
ington of his decision.

On January 17 the Supreme Court
granted the motion for speedy hearing
and set the case for argument on the
first Monday in March. The radical Re~
publican newspapers boasted that the
decision would not disturb the Recon-
struction program in Congress, since the
Reconstruction members intended by the
time of the Court’s decision to have af-
fairs in such a condition in the States of
Mississippi and Alabama that even if the
Court held the Reconstruction Acts un-
constitutional, the decision would not
seriously impede the work in those States.
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The press reported that the Justices
of the Court were divided 5 to 3 in favor
of granting the speedy hearing. The
newspapers believed that the result
would be the same on the question of
the constitutionality of the laws. Chief
Justice Chase himself was one of the
three dissenting justices.

In a short time, however, rumors in-
creased that the Court intended to hold
the reconstruction laws invalid. In order
to avoid an adverse decision by the Court,
the Judiciary Committee of the House of
Representatives reported a bill to require
that, in any decision against the valid-
ity of an act of Congress, two-thirds of
the Justices must concur in the holding.
In the debate on the hill Congressman
Samuel Marshall of Illinois stated:

The bill is revolutionary and dangerous.
It is one of the worst of the revolutionary
measures brought forward to subvert and
destroy the institutions of our country, which
have caused such widespread gloom and
despondency. The measure is a confession of
guilt on the part of the majority. It is evi-
dent that they feel and know in their hearts
that their legislation will not bear investi-
gation by a legal tribunal.

The bill passed the House by a vote of
116 to 39, and was warmly supported by
the radical Republican press. These
views, however, were not shared by the
country at large. The general public and
much of the press were opposed to so bald
an attempt to interfere with the judi-
ciary. A leading newspaper in the West,
the Chicago Republican, said:

The Supreme Court is the judicial bulwark
against tyranny and justice on the part of
either the President or Congress. It will never
permit this safeguard against oppression to
be swept away.

The Senate, after some hesitation, de-
clined to adopt the House bill. It appears
that the reconstructionists in the Senate
believed that, even with a two-thirds re-
quirement, the Reconstruction laws
would be held unconstitutional.

On February 3, 1868, one week before
the argument began on fhe merits in
the McCardle case, the Supreme Court
rendered a decision upholding its juris-
diction to hear the case, and on March 2
arguments in the case were begun be-
fore the Court. The case was argued for
the Government by Senator Matthew
Hale Carpenter, who spoke 25 hours
and told his wife that he had been
“praised nearly to death” for the elo-
quence of his argument. When he had
finished, Secretary of War Stanton, with
tears in his eyes, exclaimed fervently,
“Carpenter, you have saved us.”

Meanwhile the impeachment trial of
President Johnson had begun. On March
5, in the midst of the McCardle argument,
Chief Justice Chase was withdrawn from
the bench in order to preside over the
impeachment proceedings in the Senate.

Several days later, shortly after the
end of the oral argument in the case,
Congress decided to intervene to ren-
der any decision in the case impossible,
in spite of the fact that, because of the
absence of the Chief Justice, the Court
was expected to postpone a decision until
the following year. On March 12, 1868,
the House added on to a harmless and
unimportant Senate bill an amendment
entirely repealing the appellate juris-
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diction of the Supreme Court under the
Habeas Corpus Act of 1867 and specif-
ically prohibiting the exercise of ju-
risdiction by the Court over appeals in
pending cases. At the time, unanimous
consent had been obtained in the House
for consideration of the Senate bill, and
the amendment was passed without any
explanation or debate.

When the bill as amended by the
House went back to the Senate the mod-
erate Republicans and Democrats in the
House awoke to the fact that they had
been deceived. Congressman BoYEr, of
Pennsylvania charged that the amend-
ment had been smuggled through to pre-
vent a test of the constitutionality of the
Reconstruction Acts. However, on March
12, 1968 the Senate concurred in the
amendment, again with no explanation
or debate, by a vote of 32 to 6.

Within a few days, but only after
both Houses of Congress had passed the
bill, the country was aroused to the fact
that Congress had been tricked into pass-
ing without debate a measure of the ut-
most importance to the Nation. The rad-
ical Republican press was exultant, how-
ever. One newspaper said:

The passage of that little bill which put
a knife to the throat of the Supreme Court
was a splendid performance. Congress will
not abandon its Reconstruction policies to
please any Court. The safety of the nation
demands that Congressional Reconstruction
will be successful, and if the court interferes,
the Court will go to the wall.

Although his impeachment trial had
already begun, President Johnson did not
hesitate, even at this most desperate
moment in his career, to challenge the
congressional attack upon the Court with
a powerfully worded veto. The President
declared that the bill would clearly be re-
garded by a large portion of the people
as an admission of the unconstitutional-
ity of Reconstruction legislation, and
predicted that the attempts to evade the
wisdom and impartiality of the Supreme
Court in an area affecting the liberty
of the citizens would agitate the country
and provoke grave consegquences.

The Senate finally heard a full debate
on the question of passing the bill over
the President’'s veto. The debate was re-
plete with vicious attacks upon the Court
and its motives, but equally strenuous
defenses of the Court were made by the
moderates. The bill passed the Senate,
however, on March 26, 1868, by a vote of
33 to 9, and it passed the House on March
27 by a vote of 115 to 57.

During the period of debate on the bill,
the Supreme Court had delayed its final
deeision in the Mc¢Cardle case. When the
bill was finally passed over the Presi-
dent’s veto, the Court was squarely con-
fronted with the necessity of deciding
whether Congress had the power to limit
its appellate jurisdiction. MecCardle’s
lawyer moved that the question be set
down for argument, and the Court agreed
to do so on April 2. Shortly thereafter,
however, a majority of the Justices de-
cided that the issue should be postponed
until the next term of the Court in the
following year.

With the passage of the act limiting
the Court's jurisdiction, however, Con-
gress reached the limit of its attacks
upon the Supreme Court. Public reaction

May 9, 1968

in favor of the Court arose throughout
the country. The acquittal of President
Johnson in the impeachment proceedings
in May 1868 broke the power of the radi-
cals, and the country at large acquired
a cooler and saner point of view. Many
of the Southern States accepted recon-
struction as an inevitable fact, ratified
the 14th amendment and were admitted
to participate in the National Govern-
ment.

On March 19, 1869, the McCardle case
was again reached, and argument was
held on the validity of this regulation of
the Court’s jurisdiction by the Congress.
On April 12, by unanimous decision, the
Court held that the statute repealing the
Court’s appellate jurisdiction under the
1867 Habeas Act was constitutional. Ac-
cordingly, the Court did not reach the
merits on the case.

The decision in McCardle, however,
must be viewed in context. Although the
legality of McCardle’s incarceration
could not be tested in the Supreme Court
through the exercise of its appellate
jurisdiction conferred by the 1867 act,
the Court retained the power to issue
original writs of habeas corpus. This was
made clear in Ex parte Yerger, decided
on October 15, 1869, a short time after
the MecCardle decision. The Yerger case
arose from the denial of a petition for
a writ of habeas corpus filed in a trial
court in Mississippi. Yerger, like Mec-
Cardle, was a newspaper editor who had
been imprisoned by military authorities
pursuant to Reconstruction Legislation.
Unlike McCardle, however, Yerger took
his appeal to the Supreme Court under
the provisions of the Judiciary Act of
1789, not under the Habeas Corpus Act
ggtas':. The jurisdiction issue was argued

Only 1 week after oral argument in
Yerger, Chief Justice Chase rendered a
decision which exhaustively reviewed the
powers of the Supreme Court under the
various habeas statutes and thereupon
upheld the Court’s jurisdiction over the
appeal in the Yerger case under the 1789
act. Before the Court could reach the
merits of the case, Yerger was released.
Thus, the hotly contested question of the
validity of the Reconstruction laws was
mooted without any express decision, and
more importantly, without lasting harm
to the fundamental role of the Supreme
Court in our tripartite system of gov-
ernment.

This examination of the history of
McCardle makes clear that the case does
not support the view that the Congress
may tell the Supreme Court how to de-
cide those cases which properly come
before it; the McCardle case does not
offer a precedent for the legislation pro~
posed today.

These, then, are the essential reasons
why this provision of title II depriving
the Supreme Court of jurisdiction over
State cases must be rejected. Because
this provision is so clearly directed at
overruling the Supreme Court's decisions
in confession and eyewitness identifica-
tion cases, and because Congress has no
power to act by simple statute to amend
the Constitution and change Supreme
Court rulings based on the Constitution,
it is clear that this backhanded juris-
dictional attempt to reverse the Supreme
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Court and change the Constitution will
be held unconstitutional. In addition,
this provision is flatly contrary to arti-
cle III, section 2 of the Constitution, and
it would undermine the historic role of
the Supreme Court as the ultimate tri-
bunal to vindicate and establish uniform
interpretations of Federal constitutional
rights. Justice Oliver Wendell Holmes
stated, more than 50 years ago:

I do not think the United States would
come to an end if we (the Supreme Court)
lost our power to declare an Act of Con-
gress void. I do think the Union would be
1mper1‘11ed if we could not make that de-
claration as to the laws of the several States.

By depriving the Supreme Court of the
power to review State court decisions
based on the U.S. Constitution, title II
would, in Justice Holmes' words, “im-
peril the Union.” We must not take that
insa.strous step. We must reject title

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the roll.

Mr. CLARK, Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Pursuant to the previous order, the
Chair recognizes the Senator from Penn-
sylvania [Mr. CrLarxk] for 1 hour.

Mr. CLARK. Mr. President, few coun-
tries have a history as closely tied to the
gun as America. No country has contrib-
uted as much to the development of the
small arms gun as our own. America in-
vented the revolver and developed the
first breech-loading rifle. America is in-
debted to them both.

It was the small arms gun which pro-
tected our pioneers, won us independ-
ence, preserved our independence, won
the West, and helped deter invaders from
our shores for 150 years.

Few States have produced as many
successful gunsmiths as my own great
State of Pennsylvania.

It was the immigrant German armor-
ers of Pennsylvania who invented the
first distinetly American firearm in the
18th century—the Kentucky rifle—the
rifle which outshot and outgunned the
inferior muskets of the British and Ger-
man mercenaries in the War of Inde-
pendence.

Another Pennsylvanian, Christian
Sharps of Philadelphia, more than 100
yvears after the invention of the Kentucky
rifle, produced the first breech-loading
rifle. Sharps’ breakthrough led to such
famous weapons as the Winchester and
Springfield rifles.

American weapons, the Winchester,
the Springfield, the world’s first revolver,
the Colt .44, and many others, were
copied by gunsmiths around the world
but rarely if ever improved. American
armorers have led the world in the de-
velopment of the small arms gun.

The gun has played a dramatic and
constructive role in American history.
It has played an equally dramatic and
destructive role.

The problem with having our history
so intrinsically tied to the gun, and hav-
ing been so supremely successful in the
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manufacture of guns, is that it is diffi-
cult now to be objective about the gun.
The rifle and the revolver have been
romanticized. The gun stands today as a
symbol of manhood. It is not beyond
criticism but it has a loyal and powerful
lobby to protect it.

But the gun is only as safe as its
owner. It is only as wise as its user. It
is oniy as useful as the hands in which
it is held. It has a potential for good and
evil, but its owner or user is the only
person who can determine which po-
tential will be realized.

The lesson we can learn from the past
is that in irresponsible hands, the gun
is a threat to our very existence. Four
times a gun has been used to commit
the gravest crime in our country—the
assassination of the President, and only
a few weeks ago, a gun was used to
murder this country’s greatest apostle
of nonviolence, Martin Luther King.
These last two gun murders—that of Dr.
King and President Kennedy, throw a
cruel spotlight on the state of gun con-
trol in America in the sixties.

President Kennedy’s murder was com-
mitted by a man with an established rec-
ord of defection and mental instability,
but who, by renting a post office box
under an assumed name, was able to buy
both the rifie with which he shot the
President and a pistol, with which he
killed a police officer only minutes after
his murder of the President.

The rifle which killed John Fitzgerald
Kennedy in 1963 was one of 1 million
small arms guns purchased that year
through mail-order firearms dealers.

From the information we have thus
far, it appears that Dr. King was killed
by an escaped convict with a gun bought
over the counter in another State. No
one knows just how much damage was
perpetrated by the million mail-order
guns sold in 1963—or for that matter the
hundreds of thousands of small arms
guns sold over the counter in the same
year.

But we do have figures on the damage
wreaked by all 50 million guns in this
country. We do have statistics which
point to a correlation between multiply-
ing gun sales and the massive increase in
crime. We can demonstrate the degree to
which uncontrolled gun sales encourage
crime. And we have positive proof of the
effectiveness of gun control as a means of
cutting down crime.

An estimated 2 million guns are sold in
America every year. In one State alone,
California, sufficient guns are sold each
year to equip two military divisions. But
too many of the guns have been falling
into the wrong hands. For $10, any ju-
venile can write off to a mail-order firm
and purchase a rifle, a shotgun, or a
pistol. Many mail-order dealers have pis-
tols as cheap as $5.

Teenage gang warfare has been a
menace to the safety of our society for
some time, but the savagery of the war-
fare in this last decade as the gangs
have become armed with guns, poses a
threat to the essential stability and se-
curity of our social system.

Teenage terrorism in Philadelphia was
described in detail to a Senate subcom-
mittee by Philadelphia Police Commis-
sioner Howard Leary 2 years ago. More

12481

than 200 juveniles were arrested in Phila-
delphia in 1 year and charged with
crimes involving firearms. The charges
included homicide, robbery, assault, and
carrying a concealed weapon, More than
200 firearms were confiscated from
Philadelphia teenagers in a year, but in
1964 the confiscations came too late to
save two 17-year-olds, one 18-year-old,
and one 20-year-old who died in teenage
gang clashes.

The mail-order dealers’ cache of
weapons, most of them surplus World
War II firearms discarded by foreign
governments, is not available merely to
juveniles. Even bigger spenders with the
mail-order dealers have been crimi-
nals—both the smalltown crook and the
bigtown gangster.

There are more than 400 mail-order
firearms dealers. The sales of just three
firms to just one city, Chicago, were in-
vestigated 2 years ago. The investigators
discovered that over a period of 3 years,
4,000 people bought weapons from the
dealers—and that almost one-fourth of
the purchasers had criminal records. The
notorious fourth included 13 who had
been arrested for murder, 58 for rob-
bery, 42 for burglary, 111 for various
types of assaults, 83 for carrying con-
cealed weapons, and 426 for disorderly
conduect. All 950 of them had been able
to purchase guns with as much ease as
a Book-of-the-Month Club member or-
ders the latest best seller. This is only
one city, Chicago.

The sales in Chicago are not an ex-
ception, as testimony to a Senate sub-
committee by the police commissioners
of New York, Washington, Atlanta, and
Philadelphia only too clearly established.

The tragedy of our present gun control
system is that juveniles and criminals
are not just limited to mail-order deal-
ers when shopping for weapons. Loose
Federal, State, and local laws have al-
lowed over-the-counter dealers to com-
pete with the mail-order companies for
the sale of arms to juveniles, crooks, and
an assortment of other customers. Other
customers have included psychopaths
and homicidal maniacs, thugs, drunks,
spurned lovers, irate spouses, and de-
pressed neurotics—a whole host of
people whose lack of stability, once
armed with a gun, places everybody in
our society in danger.

Only a few miles from where President
Kennedy was assassinated, an ex-marine
named Charles Whitman, accumulated
sufficient weapons in 1966 to fill a foot-
locker. Under the law there was no obli-
gation for Whitman to register his lethal
weapons. No police officer knew of the
cache until one tragic day Whitman first
killed his wife and mother with a gun
and then climbed to the top of a tower at
the University of Texas where, in less
than an hour, he fatally shot 13 people
and wounded 30 others.

There is a long list of vietims shot and
killed by the deranged and disturbed, but
in an even more poignant category are
the people—many of them children—
killed in shooting accidents. An average
of six people a day are unintentionally
killed by guns. Some of the victims are
hunters who have been mistaken for
deer, bear, or other wildlife, by their col-
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leagues. But the majority of the viectims
are children. Hardly a day passes with-
out some news story of the death of a
young boy or girl who was playing with
an old family rifle or revolver. The trag-
edy is made more poignant by the simi-
larity of the circumstances. Father
thought the rifle was unloaded. Mother
did not even know the children were
playing with the gun. Neither was aware
of the reality until the report of the gun
shattered the laughter of the children
and the illusions of the parents—but by
then it was too late.

Just as sad, and even more cruel, have
been the accidents in which the family
rifle or revolver has been used to defend
the home only to discover that the sus-
pected burglar was, in fact, a member of
the family.

One typical tragedy was reported by
Associated Press from Indianapolis:

A high-school girl who arose before dawn
to quiet the family dog was shot to death
when her father mistook her for a burglar.
Larna Kay Wilson, 18, cried ““Oh, Daddy,”
then collapsed and diled. Her father, Jack
Wilson, 45, was sobbing beslde the body when
police arrived.

Nowhere in the civilized world is a gun
as easy to obtain as in America. Guns
are at hand for any and all purposes—
for the pursuit of sport such as in hunt-
ing and rifle club shooting but also for
the purposes of homicide, suicide, fratri-
cide, or patricide.

What is the result? A procession of ex-
pert witnesses before a Senate subcom-
mittee investigating the problem of gun
control testified to the rising role of guns
in the overall crime picture of America
and to a spiraling death toll from acci-
dental and criminal shootings.

What are the facts? Let us take a look
at some of them:

Last year more than 100,000 Americans
were shot—more than 19,000 of the
shootings proved fatal.

Every year more than half the 10,000
murders in the United States are com-
mitted with guns; more than half the
20,000 suicides are carried out with guns;
and over 2,000 accidental deaths are
caused by guns.

Every day more than 50 Americans die
in a civilian shooting incident. Since 1900,
more Americans have been killed by pri-
vately owned guns than have died in
battle in all the wars in which this Na-
tion has fought. Think of the slaughter
of the Civil War, the two World Wars,
the Korean and Vietnam wars and then
remember that the carnage caused by
civilian guns is greater than the blood-
shed of all these terrible wars.

Civilian shooting casualties are in-
creasing year by year as the sales of guns
rise. Even more alarming, a similar in-
crease in the incidence of crime is also
recorded.

Last year guns were used in more than
40,000 aggravated assaults and 50,000
robberies. More and more bank robbers
are now armed with guns; more and more
burglars are using guns; more and more
street assaults involve guns.

In the first 5 years of this decade,
more than 200 policemen were murdered
with firearms. Only nine were killed by
other means. More than four law offi-
cers continue to be killed every month in
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this country while attempting to preserve
law and order.

The coldblooded murder of Detective
David McCann in Philadelphia in 1964
is a typical example of the dangers to
which our policemen are exposed in car-
rying out the most ordinary police duties.
The 37-year-old police lieutenant, a fa-
ther of three, was called to a bar in Phila-
delphia to evict a woman who had been
annoying the customers. The detective
evicted the woman, but outside the bar,
she murdered him with a .38-caliber
pearl-handled revolver. The detective
was defenseless. He didn't stand a
chance. The murder was cold, stark, and
brutal. But it is a murder which is re-
peated, with a few variations, almost
every week in America. Almost every
week a policeman in some American city
is shot down and killed in cold blood. Al-
most every day some policeman in some
American city is shot at. Almost every
day, some policeman in some Ameri-
can city is wounded by a gun fired
by an assortment of thugs, erooks, erimi-
nals, teenage toughs, and deranged in-
dividuals, all of whom have been able to
purchase their firearms with less dif-
ficulty than it takes to buy a car. Lieu-
tenant McCann's killer, a former resident
of a correctional institution, had no trou-
ble buying her pistol in a local gunshop
just a few minutes before the murder.

The situation was critical when Con-
gress first began to attempt to tighten
the control of gun sales in 1960. Eight
years later, with still no new Federal gun
law in the statutes, the crisis has become
acute.

Last summer guerrilla warfare raged
in the streets of America. Tanks and
armored cars rolled down the main
streets of Detroit. Troops or police armed
with rifies or machineguns were called
out in more than 100 cities. Riots in 75
cities were hit by outbreaks of violence.
At least 117 people were killed—more
than 2,000 were injured. Most of the
deaths and the majority of the serious
injuries stemmed from the pitched gun
battles between police and snipers in
Newark and Detroit. In the bloodiest bat-
tles in America since the Civil War, po-
lice, national guardsmen, and Federal
troops lined up on one side against angry,
frustrated, and belligerent rioters on the
other. Snipers from the cover of shop
doorways and upstairs windows, blasted
away at police and firemen attempting to
subdue the riot and put out the blazing
fires. In Detroit 43 people were killed.
In Newark 26 people died.

In January of this year, U.S. News &
World Report, after an extensive survey
of our cities, declared the summer of
1968 could be worse. The news magazine
told of organized groups of Negroes plot-
ting new tactics of violence.

The magazine quoted a message sent by
a militant Negro leader to police depart-
ments, predicting a violent and bloody
revolution in America this year. The mes-
sage said in part:

Battle lines are being drawn, A condition
of open warfare between the police and the
black community and certain white allles is
developing. Let there be no mistake, gentle-
men. We are no longer t.a!klng about bricks
and bottles. We are now talking about a state
of total, hostile and aggressive guerrilla war-
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fare carrled out on streets and highways of
our communities.

What law is there to stop these mili-
tants from arming? There is none.

What law is there to stop them pur-
chasing cannons and bazookas which
still continue to pour into this country
from overseas? There is none.

What law is there to stop the militants
purchasing antitank guns and flame-
throwers which are still stocked by many
dealers? There is none.

What law is there to stop the purchase
of mortars and mines and grenades?
There is none.

How difficult is it for a militant group
to arm itself in America in 1968? What
would a group have to do?

The task is a simple one. It merely has
to walk to its nearest newsstand, pick up
any of a dozen magazines in which the
mail-order firearms dealers advertise,
and send off its request with the neces-
sary amount of money.

This was the means by which the
Minutemen, a fanatical rightwing orga-
nization attempting to establish an un-
derground guerrilla army in America, be-
gan arming its cadres.

A Senate investigator who infiltrated
the Minuteman organization, received
extensive training in weaponry by the
organization's officers. Later to demon-
strate how easy it is to equip a private
army in America, the Senate investigator
went out and bought a Finnish mortar, a
bazooka, a rifle with grenade launcher,
grenades, and mortar and bazooka am-
munition,

There is nothing in our present laws to
prevent leaders of private armies setting
themselves up as gun dealers in order to
arm their units.

What, if anything, do the present laws
prevent and preserve? There are only two
Federal laws. Both passed in the 1930’s,
but each contains such glaring loopholes
that even their weak restrictions can be
ignored with impunity.

The National Firearms Act of 1934, the
so-called Machinegun Act, is limited to
controlling the sales of bazookas, rockets,
heavy field artillery, and similar heavy-
arms weapons. The law expressly exempts
pistols and revolvers from its control. Its
restrictions amount to a $200 transfer
tax on the sale of each weapon, and a
national registration system for all weap-
ons. As the Senate investigator so clearly
demonstrated, the law can be easily by-
passed.

The only Federal law which covers
small arms is the 1938 Federal Firearms
Act. The law fixes licensing require-
ments for those who trade in firearms,
and prohibits the shipment of guns in
interstate commerce to persons under in-
dictment, ex-felons, and fugitives of the
law. It does not forbid the sale of guns
to criminals within a State. Its license
provisions are completely inadequate.
The license fee is so low that almost 100,-
000 people registered themselves as deal-
ers in 1964 to buy guns at wholesale
prices. The law is without teeth. No con-
viction has ever been secured under its
provisions.

State gun control laws vary enormously
but most of the laws are inadequate. Only
one State, New York, requires a permit
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to possess a handgun. Only four States
require registration of handguns. More
than 20 States do not require a license
to sell guns. More than 20 States do not
require a license to carry a gun. More
than 40 States do not require a permit to
purchase a gun.

Even in the few States with strict pro-
visions, the laws become ineffective when
the people of the State need only to cross
a border to deal with unrestricted gun
dealers in a neighboring State.

The situation is so critical that some
stores have stopped selling guns. Sears
and Roebuck, one of the country’s larg-
est chainstore corporations, has with-
drawn its stock of guns and ammunition
from many of its big city stores. But it
should not be left to individual corpora-
tions to provide adequate gun protection.
If all stores and firearms dealers were
to follow Sears’ example there would be
no firearms left for the sportsmen.

What we need is a fair but strict Fed-
eral law covering the sale and purchase
of all firearms in all parts of the United
States. Philadelphia has demonstrated
that not only is such a law feasible, but
also that it can play a significant role
in cutting down the crime rate.

A local gun control ordinance was
passed in Philadelphia in 1965—the first
ordinance in the United States to regu-
late the purchase of all types of hand-
guns. In the very next year, the number
of murders in the city dropped 17 percent
below the corresponding figure for 1965.
In the Nation as a whole, murders in-
creased by 9 percent.

In the first 18 months of its existence,
the Philadelphia law prevented 110 con-
victed eriminals from purchasing guns
locally—among the 110 were two mur-
derers, four people convicted of assault
with intent to kill, two rapists, five dope
addicts, 13 robbers, 22 people with con-
victions for aggravated assault, and 25
burglars.

Last year a strong gun control bill,
S. 1, was introduced and referred to the
Committee on the Judiciary. The bill,
which I cosponsored, was backed by the
administration. It would have attacked
gun sales on three vital fronts—firearm
imports; mail-order gun sales; and over-
the-counter sales.

The bill would:

First. Prohibit interstate mail-order
sales of all firearms.

Second. Prohibit over-the-counter
sales of handguns to nonresidents of
the State in which the dealer is situated.

Third. Provide for the stringent con-
trol over such destructive devices as anti-
tank guns, bazookas, and mortars.

Fourth. Prohibit the sale of handguns
to anyone under 21 and the sale of rifles
or shotguns to anyone under 18. All pur-
chasers would have to identify them-
selves and provide the dealer with proof
of their age and address.

Fifth. Prohibit the importation of all
handguns and most military surplus
weapons. Importation of rifles which
could be used for hunting purposes would
be permitted.

Sixth. Provide new standards and in-
crease the licensing fees of all firearms
dealers, importers, and manufacturers.

Let me stress that the rights and in-
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terests of the hunters of this country
would be fully protected by the bill.
Rifles and shotguns could still be bought
by the sportsman who could instruct the
dealer to ship the rifle to his home. The
bill would not prohibit sportsmen from
carrying their shotguns or rifles across
State lines, and pistols could be carried
in conformity with State laws. The bill
does not deal with gun permits or regis-
tration, leaving it to the States and local
communities to decide what local fire-
arms laws, if any, they want. In addition,
any State could exempt itself from the
total ban on mail-order sales, under an
amendment subsequently proposed by
the bill’s sponsors. This exemption would
allow States to permit the mail-order
sales of rifles. This amendment was ac-
cepted to help the hunters of rural States
who might not have a convenient local
gun dealer,

President Johnson, in two special
messages to Congress and on several
other occasions, urged passage of the bill.
He described it as “the cornerstone of
the Federal anticrime effort to assist lo-
cal law enforcement.” In his message on
crime last year, the President declared:

To pass strict firearms control laws at every
level of government is an act of simple pru-
dence and a measure of civilized soclety. Fur-
ther delay is unconscionable.

Senator RoBerT KENNEDY, testifying in
behalf of the bill last year, stated:

It is a necessary bill and I urge its im-
mediate enactment. It would save hundreds
of lives in this country and spare thousands
of families all across the land the grief and
heartbreak that may come from the loss of
a husband, a son, a brother or a friend. It
is past time that we wipe out this stain of
violence from our land.

Attorney General Ramsey Clark has
asked:

How long will it take a people deeply con-
cerned about crime in their midst to move
to control the principal weapon of the crim-
inal: guns? How long will it take us to
realize that times have changed, that indis-
criminate traffic in guns needlessly subjects
thousands annually to death, injury, fear and
property loss?

The Attorney General answered his
own questions before a Senate hearing
last year:

We are not the ploneer venturing into
the wilderness, dependent on his rifle for
food and protection. We are 200 million
highly urbanized and interdependent citi-
zens of the most technologically advanced
and affluent nation in history. We must con-
trol the indiscriminate flow of firearms fo
those who use them for crime.

Support for gun control legislation has
not been limited to leaders of the Demo-
cratic Party. Leaders of the Republican
Party have also been strong supporters
of a gun control law. Mayor John Lind-
say, of New York, campaigned for 7 years
as a New York Congressman to pass a
gun control bill. Appearing before a
House hearing last year, Mayor Lindsay
said:

As a Mayor I am even more strongly con-
vinced than ever of the critical need to
regulate what I believe to be an irrespon-
sible and dangerous interstate traffic in
lethal weapons.

We in New York have a strong bill. The
New York State's “Sullivan Law'" makes it
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a criminal offense to purchase or possess a
pistol or other concealable weapon without
obtaining a police department permit. The
law on sales can be easily contravened how-
ever, simply by purchasing the gun in an-
other State where the law is not as strict.

In addition to the support of the lead-
ers of both political parties, the gun con-
trol bill is also supported by the mass
of the people. Opinion polls indicate that
as much as 71 percent of the people are
in favor of gun control legislation. Yet
all attempts to enact gun legislation
since 1960 have failed. What has pre-
vented a Federal law being passed?

The blockage has come from one of
the country’s most effective and most
sinister lobbies—the gun peddlers’
lobby—a coalition of arms importers,
gun manufacturers and dealers, ex-
tremist groups like the Minutemen, and
the executive council of the National
Rifle Association.

At least four gun manufacturers have
set up full-time lobbyists in Washington
and they have been joined by a covey of
lobbyists from the mail-order dealers.
The main coordinator of the coalition is
the 800,000-member NRA. By blatantly
misrepresenting the purposes of gun
control legislation, the NRA has won
some naive hunters and riflemen to its
cause,

On the desk next to me, the desk of
my dear colleague, Senator FRrRANK
CaurcH, of Idaho, is a stack of petitions
a couple of feet high, indicating the op-
position of the petitioners to sensible and
strong gun legislation. I suggest that the
overwhelming majority of the individ-
uals who signed those petitions have not
the remotest idea of what the gun legis-
lation proposed by President Johnson
would do; and I suggest further that if
they did know, they would not sign the
petition. It is the sinister gun Ilobby
is which obfuscating the issue and fool-
ing people all over the United States with
false claims about what this legislation
is about and the even falser claims that
it would adversely limit the right of every
American individual who wants to go
hunting to own a gun and shoot a deer.

But there are many members within
the NRA who do not share the executive
council’s views. There are many members
of the NRA who are disturbed by the un-
controlled sales of firearms. There are
many members of the NRA who would
like to see the administration’s bill
passed. Several members of the NRA
have written to me supporting the bill.
One of the most recent letters was from
Weston Tomlinson, of Chester, Pa. Mr.
Tomlinson is the immediate past presi-
dent of the Delaware County Rod and
Gun Club, a member and legal counsel
of the Delaware County Anglers and
Conservationists Association, a member
of the Delaware County Federation of
Sportsmen Clubs, and a member of the
NRA. He wrote to tell me of his support
for S. 1 as “a sensible and reasonable
step” to preventing crime and violence.

By itself, Mr. Tomlinson's letter could
hardly raise the question of the degree
to which the NRA reflects its national
membership. But there was an important
paragraph in his letter. His last para-
graph read as follows:
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To my knowledge, none of the more than
10,000 sportsmen in Delaware County have
been polled or asked their opinion by any
national organization in regard to any pro-
posed federal “gun control’ legislation.

If anyone in Delaware County is likely
to know of an NRA poll, that man would
be Mr. Tomlinson. But Mr. Tomlinson
knows of no poll.

Meanwhile the national leadership of
the NRA continues its propaganda in the
name of its 800,000 members. The gun
lobby’s campaign against meaningful
gun control legislation has continued
unabated. The sophistry of its arguments
continues to show no bounds. Let us take
a look at some of its arguments.

It began its campaign with the charge
that gun legislation was unconstitutional.
It quoted the second amendment:

The right of the people to keep and bear
arms shall not be infringed.

By using this quotation out of context,
the gun lobby was able to win over a
large number of supporters to its side.
Indeed, if the second amendment was
limited to those words I have just quoted,
then gun legislation would be unconsti-
tutional. But the second amendment is
not limited to those words. There is an
important clause which precedes the
words. The full text of the second amend-
ment reads:

A well regulated militia being necessary
to the security of a free State, the right of

the people to keep and bear arms shall not
be Infringed.

The Supreme Court has put this con-
stitutional issue beyond doubt. It has
ruled conclusively that the guarantee of
the right to keep and bear arms must
have “some reasonable relationship” to
the maintenance of a well-regulated
militia, which in this day and age means
the National Guard and Reserve Forces.

It does not mean the crooks; it does not
mean the thugs; it does not mean the
people who are mentally deficient; it
does not mean the murderers, whether
in the country or on the streets of the
cities. It never did have any such inten-
tion, and it does not have now; and the
Supreme Court has made that abun-
dantly clear.

There is no basis in law for the con-
tention that gun control legislation is
unconstitutional and finally lobbyists
in the gun lobby woke up to that faet,
and found they could not sell that argu-
ment. So, having failed to win its con-
stitutional argument, the gun lobby next
attempted to misrepresent the provi-
sions of the administration bill. It im-
plied that the bill would deny sportsmen
the use of guns. It implied the bill would
deny citizens the use of guns. As pointed
out earlier both suggestions are patently
untrue.

The latest move by the gun lobby is to
attempt to substitute Senator Hruska's
quite ineffective proposals for the com-
promise version, far too weak, in my per-
sonal judgment, reported by the Com-
mittee on the Judiciary.

The Hruska proposal makes no at-
tempt to even regulate, let alone stop
the importation of foreign weapons.

It makes no attempt to stiffen the
standards for licensed dealers.

It leaves the mail-order business vir-
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tually untouched. There are no regula-
tions at all over the mail-order sales of
carbines, rifles, or shotguns. There are
minor regulations over mail-order hand-
gun sales. The regulations amount to an
affidavit procedure. The only purpose for
replacing an outright ban on mail-order
handgun sales as contained in the com-~
mittee bill, by an affidavit procedure, is
to make the ban ineffective. An affidavit
system can be ignored by local law en-
forcement officers. It is unlikely that any
check will be made on the accuracy of
the information in the affidavit and thus
the criminal, the juvenile, and the
maniac will still be at liberty to arm
themselves with handguns with im-
punity.

The Hruska bill also provides for an
affidavit system for over-the-counter
sales of handguns to out-of-State resi-
dents. Thus the ecriminal can drive to a
neighboring State, fill out the affidavit
with whatever false statements he might
wish to make to cover up his record, and
walk out with a handgun.

The Hruska bill would simply not do
the job. We need strong gun control
measures. We need effective gun control
measures. Guns must not be denied
to hunters under appropriate safeguards,
but they must be denied to juveniles and
criminals.

The flood of foreign antitank guns,
bazookas, and other tools of the infan-
tryman must be stopped.

The tragic toll of shootings in this
country must be reduced. Laws cannot
end crime but they can make it less
prevalent. We must work to end the un-
controlled gun folly, And we must not
be afraid to do so, in spite of the shrill
and unceasing stream of falsehood, cal-
umny, and vilification poured forth by
the gun sellers and their organized allies.

Mr. President, this is a subject on
which I speak with personal knowledge,
for the gun lobby has been taking out
after me. I undertook to state publicly
in Pennsylvania, before the late primary
election, that I would vote for strong
gun control legislation. My opponent took
the other position.

I have no doubt that some votes went
to my opponent because I spoke in Penn-
sylvania the way I have spoken on the
floor of the Senate today. But I am con-
vinced that I received many more votes
from people who know what is happen-
ing because of the lack of gun control
legislation than I lost from those hunt-
ers and marksmen who do not really
understand what we are talking about,
who are innocent, fine, and generous
people, but who are being duped by the
gun lobby and the executives, if not the
members, of the National Rifle Associa-
tion.

“Outdoor People,” the official publica-
tion of the Pennsylvania Federation of
Sportsmen’s Clubs, which purports to
represent 132,374 of my constituents—
but does not—contained an advertise-
ment last month suggesting that “If you
want to keep your rifles and shotguns,
defeat JoE CrLARK in the primary on April
23

Well, they did not, and they will not;
and I do not intend to change my stand
on this legislation. And I have no doubt
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that the people of Pennsylvania will sup-
port me in that position.

Incidentally, I was not alone. Some of
the other objects of this effort at defa-
mation were President Johnson, Senator
TypINGS, Senator KENNEDY of New York,
Senator Dobp, Representative McCARTHY,
of New York, Representative Vanix, of
Ohio, Governor Hughes, of New Jersey,
Governor Rockefeller, of New York, May-
or Daley, of Chicago, Mayor Lindsay, of
New York, and Mayor Tate, of Philadel-
phia.

Mr. President, I am happy to stand
in the company of those men who put
America first, who put safe streets and
anticrime legislation first, and who turn
their backs on the gun lobby.

There was another advertisement be-
fore the primary election, purporting to
have been paid for by the Butler Coun-
ty Sportsmen’s Conservation Council, in
violation of Federal law, containing the
name of no individual who was willing
to take responsibility for the advertise-
ment.

It reads:

ATTENTION : LAW-ABIDING CITIZENS

It is important to your protection to op-
pose the re-election attempt of U.S. Senator
Joseph Clark on April 23. * * * Crime is on
the increase . . . more riots have been prom-
ised . . . Ask Joseph Clark how law abiding
citizens can protect their families when at-
tacked In their homes.

And so forth. The general purport is
that every man in this country should
arm himself with a gun. For what pur-
pose, I should like to know? Certainly not
to kill a deer. Certainly not to shoot
grouse. How does the gun lobby want peo-
ple to use their guns? Presumably against
criminals. But how do we know? It could
be an effort to take over the U.S. Govern-
ment by force—and the Minutemen have
such an intention.

Despite the pressures of a vocal, irre-
sponsible, and ill-informed minority,
careless of the public welfare, I am con-
fident that the great mass of the Ameri-
can people agree with our leading law
enforcement officers that an effective
gun control law must be passed if we
are to make any headway in our war
against crime.

Mr. President, the support of police
chiefs and district attorneys for a strong
law is unequivocal and overwhelming.
Let me cite a couple of samples.

Frank L. Rizzo is police commissioner
of my hometown of Philadelphia. I do
not know of another man in this country
who shares Frank Rizzo's reputation as
a tough warrior in the fight against
crime. Commissioner Rizzo is 100 percent
behind the strong administration gun-
control bill which I cosponsored. Here
is a quotation from a letter I received
from him not long ago:

I wish to commend you for your fore-
sight and initiative in sponsoring this present
bill—

S. 1, the administration’s gun-control
bill—

to control the sale of guns at the Federal
level. You are certainly doing a service to the
law abiding citizens of our Nation by your
support of this legislation and you are giving
the police forces of our country great aid and
assistance in the suppression of violent
crimes.
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Mr. President, I ask unanimous con-
sent that the complete text of Commis-
sioner Rizzo's letter, my response, and a
memorandum sent to me by Commis-
sioner Rizzo on the operation of the
Philadelphia gun control law be printed
in the Recorp at the conclusion of my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit A.)

Mr. CLARK. Mr. President, the Phil-
adelphia gun control ordinance is a
model for all cities.

I hope that the gun lobby spokesmen
who have been so casual with their facts
about the effect of Philadelphia’s law,
will give some study to the memorandum.
To me, it demonstrates convincingly both
the effectiveness of the Philadelphia
ordinance and the clear need for a strong
Federal law to make it even more effec-
tive.

Another instance: Recently I received
a letter from Mr. Alvin B. Lewis, Jr.,
president of the District Attorneys Asso-
ciation of Pennsylvania. Mr. Lewis is also
a director of the National District Attor-
neys Association. In his letter, Mr. Lewis
enclosed a number of resolutions adopted
by the National District Attorneys Asso-
ciation, which deal with problems of law
enforcement, problems which, in Mr.
Lewis’ words, “are extremely severe, and
gravely require the attention of Con-
gress."”

Mr. President, in their resolution on
firearms control, the Nation’s district
attorneys clearly state their strong sup-
port for “efforts presently being made in
the Congress to regulate the interstate
and mail-order shipment of firearms,
over-the-counter sale of handguns to
out-of-State purchasers, and the sale of
firearms to minors.” I ask unanimous
consent that the full text of this resolu-
tion may be printed in the REcorp at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit B.)

Mr. CLARK. The International Asso-
ciation of Chiefs of Police are strongly
behind the administration bill. Not long
ago I received a note from the secretary
of the Police Chiefs Association of South-
eastern Pennsylvania, Mr. Clarence R.
Culp. Mr. Culp—who was kind enough to
urge me personally to “’keep up the fight”
for a strong gun control law, enclosed a
copy of an editorial written by Thomas
F. McDermott, the president of the Po-
lice Chiefs Association of Southeastern
Pennsylvania, which was published in the
January-February 1967 issue of Police.
The editorial is entitled, “Guns: Their
Association With Crime.” It is sound, it
is sensible, and it is written by a man
who knows what he is taking about. Mr.
President, I ask unanimous consent to
have this editorial placed in the REcoRrD
at the conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit C.)

Mr. CLARK. The Philadelphia Inquirer
has consistently given its quite consider-
able editorial support to the effort to pass
a meaningful Federal gun control law. Its
editorial of April 26 on this subject clear-
ly states the position on this subject with
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which I agree, and I ask unanimous con-
sent that the editorial, entitled, “Gain
for Mail-Order Gun Ban,” be placed in
the ReEcorp at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit D.)

Mr. CLARK. From time to time I have
placed in the REcorp communications
which I have received from my constit-
uents, who are hunters, indicating their
disagreement with the gun sellers’ lobby
and their support for an effective gun
control law. Just recently I received a
letter from Mr. Harry P. Frantz, of
Merion, Pa., which I think merits the at-
tention of my colleagues. Mr. Frantz
writes:

I want to express my support for your
petition in favor of gun control legislation.
I own several hunting rifies and belong to a
gun club in Pennsylvania but believe me
the National Rifle Association does not speak
for me.

I would like to know how many of its
members it does speak for. I would
hazard a bet that it is less than one-third.

Mr. Frantz also suggested in his letter
that I place in the REcorp the excellent
article in the New Yorker magazine of
April 20 on gun control. I agree that
this article should be made available to
all the readers of the REcorp, and I ask
unanimous consent that it be printed in
the Recorp at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit E.)

Mr. CLARK. Mr. President, I also ask
unanimous consent to have printed in the
REecorp at the conclusion of my remarks
an excellent article from the Titusville,
(Pa.) Herald, entitled “For a Strong Gun
Control Law,” and three editorials en-
titled “Gun Controls Needed,” from the
Boston Globe.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibits F and G.)

Mr. CLARK. I hope my colleagues in
the Senate will take heart from these
words of encouragement from the indi-
viduals who are responsible for the ma-
terial I have had printed in the REecorbp.
I hoped that my colleagues will give heed
to the comments of the men who know
most about controlling crime and know
what they are talking about—the chiefs
of police and district attorneys, and not
the lobbyists for the manufacturers of
guns who erroneously called themselves
sportsmen, a title to which they have no
right.

I hope my colleagues will summon the
resolve to stand up to the gun lobby and
vote for the strongest and most effective
gun control law possible, as I am going
to do.

Speaking as one Senator, let me say
that I intend to stand with Chief of
Police Frank Rizzo, the chief of police
of Philadelphia, and with the other
chiefs of police and the district attor-
neys of my State and the Nation and
with all the decent, law-abiding hunters
who agree that a strong, effective gun
control law is desperately needed if we
are even to call a halt to the spiraling
rise of crime.
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What is at stake here is not only our
own safety, or that of our wives and chil-
dren. What is at stake is America’s place
among the nations of the civilized world.

We built a golden calf called the
gun. We have knelt before it in worship.
Let us throw over this idol and build for
ourselves and our children a decent, safe,
and sane society.

Mr. President, it is time we grew up.

I yield the floor.

ExHIBIT A

PoLICE COMMISSIONER,
Philadelphia, Pa., March 15, 1968.
Hon. JosePH 8. CLARK,
U.S. Senate, Washington, D.C.

DeAR SENATOR CLARK: I am well aware of
the importance of controlling crime in our
nation and one important assist that can be
given to all law enforcement officers is a fed-
eral gun law similar to Philadelphia’s gun
control ordinance.

This ordinance has been of considerable
aid to us in keeping guns out of the hands of
undesirables. Almost 300 persons have been
denied the ownership of guns through the
provisions of this act. Without this law, we
would have no way to deny these guns to un-
qualified persons. However, the Philadelphia
Ordinance does not apply outside the city
limits, so that an unqualified applicant or a
criminal can obtain a gun by going across
the city or state line to purchase such a
weapon. This is where the need for federal
legislation is greatest. Federal legislation
controlling the sale of guns would cut off
the illicit supply and hamper the actions of
those criminals with illegal intentions.

Mayor Tate has led the way in this field
with his unqualified support of our local gun
control ordinance.

I wish to commend you for your foresight
and initiative in sponsoring this present bill
to control the sale of guns at the Federal
level. You are certainly doing a service to the
law abiding citizens of our nation by your
support of this legislation and you are giv-
ing the police forces of our country great aid
and assistance in the suppression of violent
crimes.

I have attached information relative to our
city ordinance and other statistical material
which may be of value to you in support of
this proposal.

Sincerely,
Frank L. Rizzo,
Commissioner.
MaRrcCH 21, 1968.
Mr. FRANK L. Rrzzo,
Police Commissioner,
Philadelphia, Pa.

DeAr FraANK: Many thanks for your splen-
did letter of March 15, 1968, letting me know
of your enthusiastic support for the Adminis-
tration’s gun control bill.

I can assure you that your advocacy of this
vital legislation willl be a tremendous help
in rallying support for it among the public
and in the Congress.

Sincerely,
JOSEPH S, CLARK,
FIREARMS REGULATIONS AND CRIMES INVOLVING
FIREARMS IN PHILADELPHIA

On March 15, 1965, through the efforts of
Mayor James H, J. Tate Bill 660-A, known
as the Philadelphia Firearms Ordinance, was
signed into law. This Ordinance became ef-
fective on April 15, 1965. Philadelphia's Fire-
arms Ordinance makes it mandatory for any
person purchasing a firearm (rifle, pistol, re-
volver, gun or shotgun) in Philadelphia or
outside the City, which is brought into the
City, to first obtain a license to purchase.
This purchase license can be disapproved for
the following reasons:

a. Under eighteen (18) years of age.

b. A person convicted of either a crime of
violence, any violation of the Uniform Fire-
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arms Act, or Carrying a Concealed Deadly
Weapon.

c. A person convicted of selling, using or
possessing narcotics.

d. A habitual drunkard.

Following are the firearms purchasing sta-
tistics from April 15, 19656 to December 31,
1967:

Applications  Disapprovals

Apr. 15to Dec. 31,1965 __...... 2,285 7
Jan.1toDec.31,1966. . ... 3,592 114
Jan. 1 to Dec, 31, 1967... 4,175 108

€1 B A S 10, 052 299

The following are the reasons for dis-
approving firearms purchase licenses from
April 15, 1965, to December 31, 1067:

O e e o SD D o 5
BBy e o Ll T I S G e D i 27
Burglary e R e S T 56
Assault with intent to kil oo 16
Rape __._ 11
Aggravated assault and battery..---—--- 47
Violation uniform firearms act- - _—-_._ 42
Carrying concealed deadly weapon-_.___- 27
Narcotics . 5
Mental patent. .. et 8
Habitual drunkard. .- - cococeoaaaaasa 3
Wanted person. .. ..ccoccccucacumman—n== 1
StoleBArdarm. Ll il el 1
Dy e e L e b e 2
Falsified application - - 47
Could not sign application oo o_ 2

e [ T PPN T, (LI BTT ) L 209

In the early summer of 1967, Mayor James
H. J. Tate and Police Commissioner Frank L.
Rizzo saw & need for further control of fire-
arms in Philadelphia and had the following
Ordinances introduced in City Council; they
became effective on August 17, 1967.

City Ordinance 9-606—Ammunition: An
Ordinance relating to the regulation of am-
munition, to require those in the business of
selling ammunition to provide for its safe
storage.

a. During business hours no ammunition
may be displayed on any open counter or in
any other place readily accessible to the
publie.

b. During non-business hours ammunition
may not be displayed in windows.

c. A storage space, steel vault or steel safe,
approved by the Police and Fire Departments
of a sufficlent size to hold all the ammunition
held for sale in any place in which ammuni-
tion is sold shall be provided for use during
business and non-business hours whenever
ammunition is unattended.

d. No person shall sell any ammunition
which can be used in firearms unless the pur-
chaser supplies satisfactory written iden-
tification and registers his name and address.

City Ordinance 9-607—=Storage of Fire-
arms: An Ordinance relating to security
measures in the sale and storage of firearms
by those engaged in the business of selling
firearms.

a. During the hours that they are not regu-
larly open for business, dealers shall store all
firearms in accordance with the following
requirements:

1, No firearms shall be displayed in win-
-dows.

2. All firearms must be placed in an ap-
proved secure storeroom.

City Ordinance 10-818—Firearms in Pub-
lic Places: An Ordinance relating to safety in
connection with individual conduct and ac-
‘tivity by prohibiting the carrying of firearms
upon the public streets, under certain terms
-and conditions,

a. Definition: Firearms means any revolver,
plstol, gun, shotgun or other weapon capable
-of propelling a projectile by means of an
explosive material or charge.

b. Prohibited Conduct: No person shall
.carry a firearm upon the public streets or
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upon any public property at any time unless
that person is

1. Licensed by the Commonwealth of Penn-
sylvania to carry a firearm or license to hunt.

2. Actively engaged In the defense of his
life or property from imminent peril or
threat; or Police Officer or members of the
State or Federal Militia on active duty.

In 1967, information was recelved by the
Philadelphia Police Department that one
hundred twenty (120) residents of Philadel-
phia had purchased firearms outside the
Commonwealth of Pennsylvania. Investiga-
tion revealed that six (6) of these persons
had criminal records that prohibited them
from ownership of any firearms; these weap-
ons were confiscated. Since there is no exist-
ing requirement that compels out of state
distributors to inform local Police Depart-
ments of Impending sales and delivery of
firearms, our information in this area is far
from complete.

The following are some case histories in-
volving firearms wherein the source of pur-
chase was unknown or out of state:

1. On Wednesday, December 28, 1966, three
(8) men entered a branch office of the Provi-
dent National Bank in South Philadelphia
and attempted a holdup. These men were
met by two (2) Policemen of the Police
Stake Out Squad. In the ensuing gun fight,
one (1) holdup man was killed and the other
two (2) were seriously wounded, these two
subsequently died.

The three holdup men were all armed and
the origin of these firearms has never been
determined, The first holdup man had a
total of fourteen (14) arrests with five (5)
convictions for Burglary and one (1) for
Aggravated Assault and Battery. The second
hold up man had a total of nine (9) arrests
with four (4) convictions for Robbery and
one (1) for Burglary. The third had a total of
four (4) arrests with four (4) convictions for
Robbery.

All three (3) men were residents of Phila-
delphia and under our existing laws could
not legally purchase any firearms in this
City.

2. In April of 1967, we received information
that a resident of Philadelphia had purchased
a .22 caliber revolver in Norfolk, Virginia. Our
investigation revealed that this purchaser,
being short of money, had sold the revolver to
an acquaintance. The second purchaser and
the revolver have never been located.

3. Also in April of 1967, we received infor-
mation of the purchase of a .25 caliber re-
volver in Oak Hill, Virginia, by a resident of
this City. Our Investigation revealed the
firearm was purchased in October 1966,
brought to Philadelphia and given to a second
party who has since died.

In February 1967, a grandson of the second
recipient had taken the firearm and in
showing it to some friends shot an eight (8)
year old and a nine (9) year old boy. A
record check on the grandson revealed that
he had been convicted of Burglary and could
not own or possess a firearm in Philadelphia.
This firearm was confiscated and the grand-
son arrested.

4. In September 1967, a resident of Phila-
delphia purchased a .22 callber revolver in
Tulsa, Oklahoma, We received information
of this purchase in October and our investi-
gation revealed the purchaser had been ar-
rested in Philadelphia and extradited to
Cleveland, Ohio, to stand trial for Murder.
This firearm has never been located.

5. On December 2, 1967 at 3:00 AM.,, two
(2) men from Fort Gibson, Oklahoma, forced
their way into an apartment in Philadelphia
and forced the male occupant at gun point
out of the apartment and into a 1959 Pontiac
sedan. A third man was driving the vehicle.
The abducted man was put into the front
seat between the driver and one of the
abductors who was armed with a revolver.
The third man got into the rear of the ve-
hicle, armed with a shotgun. While they
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were driving around the city, the abducted
man struggled with the armed abductor in
the front of the vehicle, took the revolver
from him and shot the man in the rear of the
car, The man who had lost his revolver
reached into the rear seat for the shotgun and
he too was shot. There was then a struggle
with the driver who was knocked out of the
car into the street. One man was killed and
one other was paralyzed for life.

The source of the firearms used in this
abduction and killing has never been deter-
mined

In 1966 and 1967, a total of 4,363 crimes
were committed with a firearm in Philadel-
phia. The following table represents a statis-
tical analysis in each category.

1966 1967
Homilchde. .. .. i ol ioiclolas 69 79
RPNy i s didsicndsdonagovanss 566 660
Assault with intent to kill............ 256 255
Aggravated assault and battery....... 183 129
Aggravated assault and battery on a
L 2 3
Violation of Uniform Firearms Act..... 1,056 787
Other firearms violations. ... 198 120
o R ML BG Ll Lo 2,033

In 1966, nineteen (19) juveniles under age
eighteen (18) were arrested for Homicide
involving a firearm, and in 1967 there were
twenty (20) arrests in this category.

In 1966, a total of fifty six (66) firearms
were confiscated from persons under elghteen
(18) years of age by the Gang Control Unit of
the Juvenile Aid Division. In this same year
there were ninety six (06) gang clashes,
twenty seven (27) of which involved fire-
arms. Twenty seven (27) juveniles were ar-
rested in this year for Violation of the Uni-
form Firearms Act by the Gang Control Unit.
In 1967, a total of seventy nine (79) firearms
were confiscated and fifty eight (58) juve-
niles were arrested for Firearms Violations by
the Gang Control Unit. In this same year
there were eighty three (83) gang clashes
with thirty two (32) of these involving fire-
arms.

Opponents of firearms control regulations
repeatedly state that these controls discour-
age residents from obtalning hunting Ili-
censes. A survey of the years 1963 to 1966
revealed there was no appreciable increase or
decrease in hunting licenses issued in the
City and County of Philadelphia, The below
listed totals do not show the total number of
hunting licenses issued to Philadelphia resi-
dents because a citizen of this Common-
wealth may obtain his hunting license in any
County.

y 7 R R TR e e 21, 597
0 A R N R e e T 22, 602
D e i ics o i e o wa e e 21, 769
R e e o e s e e S 22, 294

COUNCIL OF THE CITY OF PHILADELPHIA, OFFICE
oF THE CHIEF CLERK, Crry Harn, PHILA-
DELPHIA
Certification: This is to certify that the

following is a true and correct copy of the

original Ordinance adopted by the Couneil of
the City of Philadelphia and approved by the

Mayor on March 15, 1965.

NATHAN WOLFMAN,
Chief Clerk of the Council.

BrrL No. 560-A
[Explanation: Ifalics indicate new matter
added to existing ordinance.]

An ordinance amending chapter 10-800 of
the Philadelphia Code, relating to safety In
individual conduct and activity, by adding
a new section regulating the acquisition or
transfer of firearms, under certaln terms
and conditions, and providing penalties for
violations

The Council of the City of Philadelphia
hereby ordains:
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Secrion 1. Chapter 10-800 of the Phila-
delphia code, relating to safety in individual
conduct and activity, is amended, by adding
a new section, as follows:

§ 10-814 Acquisition or Transfer of Firearms

(1) Definition.

(a) Firearm. Any rifle, pistol, revolver, gun
or shotgun.

{b) Departmental. Department of Licenses
and Inspections.

{(2) Prohibited Conduct. No person shall
acquire or transfer any firearms in the City,
and no person shall acquire a firearm outside
of the City, which is brought into the City,
unless application has been made to, and
license obtained from, the Department.

(3) Application. The applicant for a li-
cense shall pay a fee of one (1) dollar, for
each transaction of aecquisition or transfer
regardless of the number of firearms trans-
ferred or acquired at that time, and supply
the following information on forms provided
by the Department:

(a) the name, and any other mames by
which applicant has been known;

(b) the home address, and any other ad-
dresses of which applicant resided within five
(5) years immediately prior to application;

(e) the present business or occupation, and
any business or occupation, in which appli-
cant has engaged for five (5) years immedi-
ately prior to the application;

(d) the date and place of birth of ap-
plicant;

(e) the caliber, length or barrel, make,
model and, if known, manufacturer's num-
ber of the firearm;

(f) a statement by applicant indicating
the date, place, nature and disposition of any
criminal proceedings brought against the ap-
plicant for any offense other than traffic
violations;

(g) name, address and occupation, of the
person from whom the firearm is to be ac-
quired or transferred; and

(h) a copy of applicant’s fingerprints and
his photograph.

(4) License,

(a) No license shall be issued unless the
Police Department, after due investigation,
approves the application. The Police Depart-
ment shall not approve the application if
it finds that applicant is either:

(.1) under eighteen (18) years of age;

(.2) a person convicted of either a crime
of violence, any violation of the Uniform
Firearms Act or carrying a concealed deadly
weapon;

(.3) a person convicted of selling, using
or possessing narcotics; or

(.4) an habitual drunkard.

(b) A license shall be issued or refused
within thirty (30) days after the filing of an
application.

(e) The license shall bear applicant’s
name, age, place of residence, and a full de-
scription of the firearm; and shall also have
affized thereto applicant’s photograph, signa-
ture, and a copy of his fingerprints.

(d) All persons licensed hereunder carry-
ing a firearm on or about their persons shalil
carry the license for that firearm on their
p;rson as provided herein with the exception
of:

(.1) Employees of common carriers, banks
or business firms whose duties require them
both to protect moneys, valuables or other
property in the discharge of such duties, and
to carry firearms owned and supplied by their
employers, but such employees shall carry
a copy of said license; and

(.2) persons less than eighteen (18) years
of age accompanied by the parent or guardian
licensed to acquire or transfer that firearm.

(e) The Department shall revoke the li-
cense of any person who, subsequent to ob-
taining a license, has either:

(.1) been convicted of a crime of violence,
a violation of the Uniform Firearms Act or
ecarrying a concealed deadly weapon;
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(.2) been convicted of selling, using or pos-
sessing narcotics, or

(.3) become an habitual drunkard.

(5) Duty of Transferor or Vendor.

(@) No transferor or vendor shall give,
transfer, sell or deliver possession of any
firearm to any person unless the transferee
or vendee supplies to the transferor or vendor
the required license for the scruiiny of the
vendor or transferor.

(b) If no manufacturer’s number of the
firearm appears on the license, the transferor
or vendor shall insert said number in the
designated space, and shall forthwith notify
the Police Department of the sale or transfer
of the particular firearm and advise the
Police Department of the manufacturer’s
number of said firearm which was inserted
on the license.

(6) Ezxclusions. No license shall be required
under this section:

(a) by any governmental agency which
owns or acquires firearms, or

(b) for transfer of firearms between a
manufacturer and a daily licensed dealer, or
between one licensed dealer and another
dealer, in their usual course of business; or

(c) for licensed pawnbrokers, accepling a
firearm as security or pledge for a loan, until
the pawnbroker makes a sale or transfer of
the firearm pledged to a person other than
the owner, at which time a license shall be
obtained for the sale or transfer, as provided
herein.

(7) Penalty. The penalty for violation of
this section shall be a fine of not more than
three hundred (300.00) dollars, or imprison-
‘g‘&ent of not more than ninety (90) days, or

oth.

Section 2. This ordinance will take effect
thirty (30) days after enactment.

ExHIBIT B
RESOLUTION 5: FIREARMS CONTROL

‘Whereas, the easy accessibility to firearms
is a significant factor in criminal homicides
and other crimes of violence; and

‘Whereas, federal and state firearms control
laws will assist law enforcement in redu
the number of offenses committed with fire-
arms and will ald in the detection, arrest and
successful prosecution of persons using fire-
arms in the commission of crimes; now,
therefore

Be it resolved, that the National District
Attorneys Assoclation supports efforts pres-
ently being made in the Congress to regulate
the Interstate and mall order shipment of
firearms, over-the-counter sale of hand guns
to out-of-state purchasers, and the sale of
firearms to minors; and

Be it further resolved, that we urge the
Congress to consider expanding such legisla-
tion to prohibit the sale of firearms to con-
victed criminals and to persons suffering from
mental disorders; and

Be it further resolved, that we support
legislation at the local level requiring the
registration of all firearms.

EXHIBIT C
Guns: THEIR ASSOCIATION WITH CRIME

(Note—This editorial feature was pre-
pared by Thomas F. McDermott, president
of the Police Chiefs Association of South-
eastern Pennsylvania.)

To the wavering mind opportunity for
successful crime keenly prompts a temp-
tation to the unlawful act. Money or valu-
ables exposed and unwatched or carelessly
displayed may, on many occasions, turn an
honest person into a thief. The fast auto-
mobile and the ready or easily obtained re-

volvers are in themselves opportunities.
These two held In unauthorized ion

stimulate in the mutinous imagination pos-
sible ventures of unlawiul sucecess.

Without the gun most of the great and
small of the more daring robberies would
never be attempted. Does anyone think the
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Brinks robberies would have been attempted
without guns; can anyone visualize the
holdups committed on armored cars, banks,
payrolls, and even the small storekeeper
without the revolver or shotgun being used.

Millions of instruments, the sole pur-
pose of which was to kill human beings, were
manufactured and distributed (scattered
would be a better word) throughout the
United States last year. The same thing
happened the year before and the year be-
fore that.

The chief beneficlaries are manufacturers
who sell to anyone who has the money, and
even to those who do not have the full price.
The prospective purchaser can send a down
payment, receive his gun—then commit a
holdup, and then forward the balance owed.

Belleve me, 1t 1s just as simple as that; of
course, the applicant or purchaser must send
a slgned statement to the effect that he is
twenty-one or over, not an alien, never been
convicted of a crime, not under indictment,
not a fuglitive, or a drug addict. Laughable—
isn’'t 1t? to even belleve that anyone whether
he be a convicted felon, drug addict, insane
or partly sane, would so state on his request
to purchase, when everyone knows there is
no check made on the purchaser by the
manufacturer.

Many companies advertise for sale every
kind of a gun and rifle available from a U.S.
30-06 Springfield and Garand 30-06 auto-
matic rifle; Fleetwood pump shotgun, down
to a .22-calibre six shooter magnum for
$1.00 down and the balance in twenty-two
weeks. All you need is the names of two com-
panies you have had credit with. Surely a
convicted thief or drug addict is never go-
ing to advise someone from whom he is buy-
ing on credit that he is a felon or an addict.
All that is needed is to send $1.00, lie like
H—, and receive your gun.

My personal opinion is that the dealers
handling business of this kind care little
whether the guns fall into the hands of
criminals or not. The dealers cannot be so
naive that they belleve the tremendous
amount of guns they ship all go into legiti-
mate channels and not into the hands of
those who should never possess a gun.

According to crime statistics six of every
nine persons slain in the United States last
year died from a bullet. These people might
still be walking the streets if it were not for
these makers and dealers. How many other
unfortunates will fall maimed and crippled
before something is done to put a stop to
this practice.

The methods employed by the gun interests
to defeat legislation is crafty. Whenever fur-
ther regulation of firearms is suggested,
usually following on a serles of atroclous
crimes, there is an equally emotional rebuttal
from en and patriots who like to
quote the Bill of Rights. And when this is
done as loudly as it is done by all the gun
clubs it has a tendency to cause the law-
makers to become afflicted with severe cases
of foot-dragging. These same defenders of
liberty argue that the reputable householder
has a right to protect his home and business.
Much care these objectors have for the
reputable citizens. A great many persons are
injured every year in private homes by “I
didn't know it was loaded" accldents. In cases
of holdups and burglaries, “Who has the
advantage, the armed citizen or the felon?"
The felon of course! The storekeeper cannot
keep his gun in his hand or treat every cus-
tomer as a suspect. In the experience of the
writer it is better for the citizen not to run if
a firearm is ever pointed at him close range,
be he in his place of business or his home, and
most of all not reach for, or try to get a fire-
arm to protect himself. His best chance is to
stand still, and under no circumstances start
to run—Iif he should do so the age-old in-
stinct of the hunter will press the trigger.
The revolver 1is, in itself, an urge to kill,
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ExHisiT D
[From the Philadelphia Inquirer, Apr. 26,
1968]

GAIN FOR MAIL-ORDER GUN BAN

The Senate Judiciary Committee has
finally released an anticrime bill for floor
action which would provide limited controls
on gun sales and in other ways strengthen
the hand of law enforcement agencies in
fighting crime. However, the measure re-
mains a long way from enactment by Con-
gress as a whole, and at best it is no guaran-
tee against the kind of irresponsible gun ped-
dling that enabled Lee Harvey Oswald to
buy a malil-order rifie.

The committee’s bill would prohibit inter-
state mail-order sales of handguns to indl-
viduals, but not of rifles and shotguns, It
would also ban over-the-counter sales of
handguns to nonresidents of a State and to
those under 21. Additional curbs would be
placed on imports and sale of surplus fire-
arms, antitank guns, bazookas and similar
Weapons.,

It has long been a tradition to draw a line
between handguns and rifles on the ground
that the smaller weapons may be concealed
by holdup men and other criminals, whereas
rifles and shotguns are too unwieldy and ob-
vious for most criminal purposes, but suit-
able for sportsmen who have nothing to hide.
The validity of the argument has been
undermined, however, by use of rifles by as-
sassins and snipers in riot areas.

Unrestricted distribution of lethal weapons
to anyone with the money to pay goes far
beyond the intention of the Nation's basic
concepts of individual liberty. There are
many persons who for one reason or another
should not be permitted to possess hand-
guns, rifles or more lethal firearms, if it can
be prevented. Children, those with criminal
records and the mentally ill are obvious ex-
amples. Yet it has been 30 years since any
really meaningful gun-control legislation has
reached the Senate floor, Possibly at last
there is hope for progress toward responsible
controls over mail-order gun sales.

ExHIBIT E
[From New Yorker magazine, Apr. 29, 1968]

ANNaLs oF LecisLatioN: IF You LovE YOUR
GunNs

Nothing renders Congress less capable of
action than the need for it. The more urgent
the need, the more controversy it is likely to
create, and the more controversy it creates,
the greater is the danger for any member
who takes a stand. Among the many contro-
versies that Congress has been embroiled in
during recent years, few have engendered
the wrath, the deceit, the frustration, and
the stalemate that have attended the contro-
versy over what should be done about one
of the most spectacular ways in which this
country has for a long while surpassed every
other country—our crime rate. In 1960, Wil-
liam H. Parker, the chief of the Los Angeles
police department, said, “The United States
has the dublous distinction of being the
most lawless of the world’s natlons, and the
statistical experts foretell a continued in-
crease.” The subsequent rate of increase was
steeper than even the most pessimistic ex-
perts had predicted. To foreign observers,
nothing is more astonishing than our casual
recourse to violence in personal disputes,
unless it is our failure to restrain it by law—
in particular, our failure to control the in-
discriminate sale and use of guns, which in
recent years has lain at the heart of the
controversy and at the same time has made
it politically insoluble. “There is an element
of violence in American soclety which the
outsider has to learn to comprehend,” Henry
Fairlie, a British journalist living in Wash-
ington, wrote in 1966, “History and character
cannot be reversed and changed overnight.
But this is no excuse for allowing violence
such an easy access to the weapons which
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it not only needs, but which actually en-
courage it, tempt it, incite it. However much
I may love and admire America, its gun laws
come near to ruling it out of civilized
society.”

In this country, some twenty thousand
laws deal with the manufacture, sale, and
use of firearms, but most of them are tech-
nical provisions that don't amount to much.
In forty-one states and the District of Co-
lumbia, one can buy either a rifle or a pistol
without a license of any kind; in seven states
the law requires a permit to buy a handgun
that is, a revolver or an automatic pistol);
one state (South Carolina) prohibits the
sale of handguns, and two states (Hawaliil
and New Jersey) now require the registration
of all guns by description, serial number,
and ownership. The only federal laws con-
cerning firearms—"antiquated and impotent
legal travesties,” according to one commen-
tator—are two in number. One is the Na-
tional Firearms Act of 1934, which effectively
limited the traffic in sawed-off shotguns,
sawed-off rifles, and fully automatic weapons
such as machine guns by requiring their
registration and a two-hundred-dollar tax
on their transfer; that is, it was effective
until part of the registration system was
found un-Constitutional by the Supreme
Court a few weeks ago, on the ground that
this amounted to a requirement that a man
be forced to testify against himself, and it
thus violated the Fifth Amendment. The
other is the Federal Pirearms Act of 1938,
which requires anyone making interstate
sales of guns to obtain a federal license, and
also prohibits interstate shipment of guns
by or to convicted feloms, persons under
indictment for felony, and fugitives.

Laws aside, no one can make even a rough
guess at how many guns are in private
hands in this country; estimates have
ranged from a low of fifty million to a high
of two hundred million. But it is known
that each year two milllon domestically
made guns and one million imported guns
are sold. In other words, in the course of
each working day around ten thousand guns
reach private hands. And it is also known
what toll guns take annually. In 1966, for
example, guns were used in an estimated
sixty-five hundred murders, ten thousand
suicides, and twenty-six hundred accidental
deaths—an estimated total of ninteen thou-
sand deaths; in addition, they were used in
an estimated forty-three thousand serious
assaults and fifty thousand robberies, and
they caused an estimated hundred thousand
non-fatal injuries. Since 1900, three-quar-
ters of a million people in the United States
have been killed by privately owned guns,
or a third again as many as have been killed
in all our wars.

In his book “The Right to Bear Arms,”
Carl Bakal points out that since Congress
took its last, rather weak, step to control
guns, in the nineteen-thirties, a number
of bills intended to further regulate the
sale, possession, and use of firearms have
been introduced, but, because of determined
opposition from owners, dealers, and manu-
facturers of guns, nothing has come of any
of them. In later years, he goes on, one of
the leading congressional advocates of
stricter firearms control was Senator Thom-
as C. Hennings, Democrat of Missouri, who
sponsored several bills providing for such
control but finally gave up in despair, “Many
members of the House and Senate will vote
for construction of dams costing millions of
dollars,” he remarked in the late fifties.
“But they won't vote a nickel to stop the
tide of waste and tragedy.” Not until after
the most shocking of the tragedies—the as-
sassination of President Eennedy—were
there signs that Congress might stem, if not
stop, the tide, for after the events in Dallas
public insistence on federal action to con-
trol firearms appeared politically irresist-
ible. As early as 1959, polls had shown that
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a majority of citizens favored stricter fed-
eral gun laws, and after Kennedy's death
in November, 1963, that majority had
climbed toward unanimity. Early in 1964, a
Gallup Poll showed that seventy-one per
cent of the men and eighty-five per cent
of the women in the country felt that no
one should be permitted to own a gun with-
out a police permit,

As it happened, a gun-control bill had been
pending before Congress for several months
prior to the assassination. Introduced in
August, 1963, by Senator Thomas J. Dodd,
Democrat of Connecticut—Hennings' succes-
sor as chairman of the Subcommittee to In-
vestigate Juvenile Delinquency—the bill was
a modest affair that fell far short of what the
Gallup Poll indicated the public wanted. Of-
ficially designated 8. 1975, the measure,
drafted after more than a year of investiga-
tions and hearings, was almed at limiting the
mail-order sales of handguns, which, accord-
ing to F.B.I. figures, were used in seventy per=
cent of the murders committed with guns,
and which could be obtained through the
mail for as little as three dollars and fifty
cents by, among others, minors who were
prevented by local ordinances from buying
them over the counter. Dodd's bill required
the buyer of a handgun by interstate mail
order to send the seller a notarized state-
ment to the effect that he was over eighteen,
that he was not a convicted felon or under
indictment for a felony, and that shipment
of the gun would not violate any law in the
area where he lived. As for the seller, the bill
required him to notify the carrier (normally
Rallway Express, since federal law had long
prohibited the shipment of handguns by
mail) whenever he dispatched a package con-
taining a handgun, and the carrier was re-
quired to refuse delivery to anyone he knew,
or had reason to belleve, was under the age
of eighteen. Although the bill was glaringly
weak—for one thing, a notarized statement
that someone has said he is over eighteen
means nothing more than that this is what
he has sald, and, for another, anyone over
the age of eighteen could arm a battalion
of twelve-year-olds without violating the
law—it was the best that Dodd could come
up with after months of negotiating with
gun manufacturers and representatives of
hunters and other gun owners. The manu-
facturers (so many of whom have plants in
Connecticut that it is sometimes referred to
as “the arsenal of America’) went along with
the proposal because it was a protectionist
measure, mail-order guns being mostly cheap
imports that cut into their business. And the
sporting groups were not unduly put out,
because it did nothing to limit trafic in
rifles and shotguns, which are the arms used
in most gun sports, and because the leaders
of these groups feared that if they didn’t
accept a halfway measure then, they would
sooner or later—probably sconer—be forced
by public demand to accept a much more
comprehensive one,.

At the time the bill was introduced, there
were fourteen million licensed hunters in
the country, four or five million members of
gun clubs devoted to target and skeet and
trap shooting, and a million or so additional
gun collectors. For many years, the unofficial
but widely acknowledged leader of this as-
semblage had been the National Rifle Asso-
clation. Founded in 1871 by some officers of
the New York National Guard who were dis-
tressed by the sloppy performance of North-
ern riflemen during the Civil War (the sol-
diers were said to have hit what they were
aiming at only once in a thousand shots),
the N.R.A. had as its original purpose ‘to
promote and encourage rifle shooting on a
sclentific basis.” Chartered as a nonprofit
organization, the N.R.A, later redefined its
aims more grandly, stating that its prinecipal
goal was “to promote social welfare”—a
statement that, as it happened, rendered it
exempt from federal taxation and from any
requirement that it be registered as a lobby.
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Today, the Association operates from a
three-and-a-half-million-dollar, nine-story
marble-and-glass Washington headquarters,
which houses two hundred and fifty employ-
ees, and which, according to the Association,
“stands as a symbol of an ideal.” It also
stands as a reminder that the N.R.A. has
more than ten million dollars in assets and
an annual income of better than five mil-
lion; sixty-three per cent of the latter sum
comes from dues paid by elght hundred and
fifty thousands members, and twenty-six per
cent comes from arms and sporting-equip-
ment manufacturers and dealers who buy
advertising space in the Assoclation's
monthly magazine, the American Rifleman.
Although the N.R.A. has nowhere near the
means or the membership of groups like the
American Legion and the AF.L~C.I.O, it is
far more successful in exerting pressure on
Congress. In fact, it is considered to do the
most effective lobbying of any non-lobby in
Washington, and no one in the government
doubts its repeated boast that it can produce
within seventy-two hours more than half a
million letters, postcards, and telegrams to
members of Congress on any gun-bill issue,
“I'd rather be a deer in hunting season than
a politician who has run afoul of the N.R.A,
crowd,” a senator from the West remarked
not long ago. “Most of us are scared to death
of them. They range from bus drivers to
bank presidents, from Minutemen to four-
star generals, and from morons to geniuses,
but they have one thing in common: they
don't want anyone to tell them anything
about what to do with their guns, and they
mean it.”

The N.R.A. claims that it always ap-
proaches proposed firearms legislation—
whether local, state, or federal—with a posi-
tive rather than a negative attitude, but the
record shows that just about the only fire-
arms legislation that it has approached posi-
tively has been legislation that would weaken
existing laws. In 1963, for example, a bill
was submitted to the Montana legislature
that would make it legal for children under
the age of fourteen to use guns under cer-
tain conditions; for children over fourteen
there were no conditions anyway. The
N.R.A. labelled the proposal “Good” in a
bulletin to its Montana members, and the
bill was enacted. To substantiate its claim
about its positive attitude, the Association
often cites the part it played in getting the
1934 and 1938 federal laws passed. Indeed,
it did support both bills—after fighting them
to a standstill until provisions in them
making it illegal to sell handguns in infer-
state commerce were dropped. In the eight
years preceding the introduction of S. 1975,
thirty-five gun-control bills were introduced
in Congress and the N.R.A. opposed all of
them. (One of them, which was designed to
protect the Massachusetts gun industry, was
submitted in 1958 by Senator John F. Ken-
nedy and would have prohibited "“the im-
portation or reimportation into the United
States of arms or ammunition originally
manufactured for military purposes.” The
main target of the bill was the largest-selling
import, the Mannlicher-Carcano 6.5, one of
which Lee Harvey Oswald bought with a
malil-order coupon cut out of the American
Rifleman.)

After ninety-two years of opposing restric-
tive firearms bills, the N.R.A. was apparently
at a loss for ways in which it might support
one, for its endorsement of S. 19756 was pos-
sibly the most reticent, and certainly the
most ineffectual, act in ite long history. The
year the bill was introduced, the Association
sent out forty-two “legislative bulletins” to
several hundred thousand of its members
notifying them of impending gun bills in
state legislatures and county and municipal
councils. It sent out nothing on S. 1976.
When the bill was filed in the Senate, the
American Rifleman described it in detail but
did not identify it by number or sponsor,
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as it always did when it opposed a piece of
legislation. Expressing its views in a round-
about fashion that was unprecedented for
the magazine, it gave the impression that it
was not against the bill but never explicitly
stated that the N.R.A. had endorsed it. In-
stead, after saying in an editorial that “steps
must be taken to stop the traffic of mail-
order guns into wunauthorized hands,” it
made it appear that it had no particular bill
in mind by observing, “It is reassuring that
proposed solutions to this particular situa-
tion are being directed at irresponsible
merchants and purchasers. With this ap-
proach, steps can be taken toward a reason-
able solution to the problem of malil-order
uns.”

% Four days after President Kennedy's assas-
sination, Dodd amended S. 1975 to include
rifles’ and shotguns. A few days later, he
amended it further, to require each buyer of
a gun by mail order to list the name and
address of the chief law-enforcement officer
in his area, and to require the seller to notify
that officer by registered mail, before ship-
ping the gun, that the purchase had been
made. Alarmed by the public mood following
the assassination, the N.R.A. told Dodd pri-
vately that it would go along with these
changes, but again it did nothing to generate
support among its members.

“You keep after that gun bill,” Senator

Mike Mansfield, the Majority Leader, told
Dodd at the beginning of December, 1963.
“I'm with you."” So, it appeared, were many
other senators, including Everett M. Dirksen,
the Minority Leader, who agreed that some
kind of gun legislation was essential—which
meant he agreed that it was inevitable. War-
ren Magnuson, chairman of the Commerce
Committee—which, under Senate rules, had
final jurisdiction over the bill—assured Dodd
about this time that a majority of the six-
teen committee members had told him they
were for it, and that he was willing to send it
directly to the Senate floor for a vote with-
out holding any further hearings. When
about a week had passed after Magnuson's
statement and nothing more happened, Dodd
got in touch with each member of the com-
mittee urging action on the bill; most of the
replies were evasive and apologetic. Then, on
December 10th, Magnuson unexpectedly an-
nounced that his committee would hold
hearings on S. 1975 after all. He did not an-
nounce that he had reached this declsion
only after he and other members of the com-
mittee had heard from the N.R.A. Better
than two-thirds of the committee's members
were from so-called hunting states, and nine
were coming up for reelection the following
year.
When the hearings opened, on December
13th, it was clear that just about everyone
on the committee had taken fright. Magnu-
son himself didn't appear at all the first day
but sent in a statement opposing the bill
on the ground that it might appear to be a
solution but was too weak to be really effec-
tive. Although Magnuson could presumably
have remedied its defects by conducting rig-
orous hearings and then proposing strong
amendments, he rarely attended the ses-
slons, which ran on and off until March,
1964, Apparently, the chairman’s seat was
considered a hot one, for no one seemed to
want to occupy it, and finally the job of
chairing the hearings fell to the lowest-rank-
ing Democrat on the committee—Howard
Cannon, of Nevada. Although by this time
more than eighty per cent of the people
polled by Gallup on the subject wanted the
strictest gun law possible, of the thirty-
seven witnesses who were invited to testify
before the committee only seven, including
Dodd, gave S. 1976 their outright support.

Most of those who opposed all or parts of
the bill tirelessly reiterated arguments that
the N.R.A. had tirelessly reiterated for years,
until they had acquired the force of incan-
tations. The first, and most sacred, of these
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was that 5. 1975—and, for that matter, any
bill that controlled guns in any way—was
un-Constitutional, because the Constitution
guaranteed every citizen “the right to keep
and bear arms.” The reference was to the
Second Amendment, which states, “A well-
regulated militia being necessary to the se-
curity of a free State, the right of the peo-
ple to keep and bear arms shall not be in-
fringed.” Usually, the N.R.A, quotes only
the last half of the sentence. The courts, on
the other hand, have always been more inter-
ested in the first half and have consistently
interpreted the amendment to mean that
the states have the right to maintain armed
citizen militias. Attorney General Nicholas
deB. Katzenbach, testifying before the Sub-
committee to Investigate Juvenile Delin-
quency, said that “the Supreme Court of
the United States long ago made it clear that
the amendment did not guarantee to any
individuals the right to bear arms.” Although
the N.R.A. has asserted that it 'takes the
bedrock stand that law-abiding Americans
are Constitutionally entitled to the owner-
ship and legal use of firearms,” it has never
been confident enough of its footing to carry
a test case to the Supreme Court, which has
yet to knock down any local, state, or federal
law regulating firearms—with the exception
of part of the 1934 federal law, which it
faulted on the basis that it was an infringe-
ment of the Fifth, not the Second, Amend-
ment. In the Court’s own words, in its 1939
decision in the case of the United States v.
Miller, the Second Amendment applies only
to those arms that have a “reasonable rela-
tionship to the preservation or efficlency of a
well-regulated militia.”

A close second in popularity among gun
men is the argument—or slogan—that goes,
“Guns don't kill people; people kill people.”
Like the first one, this has appeared in mil-
lions of copies of the American Rifleman
and in other millions of N.R.A. pamphlets,
brochures, leaflets, bulletins, and letters,
and, in the form of posters and stickers, it
has been plastered all over the countryside
on gun-club buildings and at firing ranges.
Those who are fond of it are endlessly
amused by carrying it to its illogical conclu-
slon, which is that if one 1s going to regulate
the use of guns because they are sometimes
used to kill people, one should then regulate
the use of knives, hammers, baseball bats,
rope, fireplace pokers, hands, feet, and on
and on. The counter-arguments put forth by
gun-bill proponents—that more than half of
all the murders committed in this country
are committed with guns; that on the basis
of the N.R.A. argument the sale of narcotics
and poisons should not be regulated, either;
and that although the other lethal instru-
ments mentioned have a variety of legitimate
uses, guns have only one use, which is to
destroy something, whether a target, a clay
pigeon, an animal, or a person—have been
utterly without effect. One witness at the
Commerce Committee hearings, Senator
Bourke B. Hickenlooper, Republican of
Iowa, made a favorite NNR.A. point when he
testified, “I am perfectly aware that tens of
thousands of people are killed in this country
every year by automoblles . . . I don't think
anyone proposes to make it impossible to
buy an automobile because tens of thousands
of people are killed.” The analogy was very
popular in gun circles, even though no one
had proposed to make it Impossible to buy a
gun. Moreover, as the backers of the bill,
repeatedly pointed out, again without effect,
automobiles are essential to modern life,
whereas guns aren't, and, in any event, the
increasing death toll from automobile ac-
cidents has led to increasingly strict
regulation.

An inevitable corollary of the contention
that people, and not guns, kill people, is that
people, and not their guns, must be more
strictly regulated. Ultlmately, a plea for
harsh penalties against anyone using a gun
criminally became the gun lobbyists’ sole
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alternative to any proposal for new gun laws.
One of the many witnesses to advance this
alternative proposal during the hearings was
Willlam H. Beers, outdoor editor of the Pres-
cott, Arizona, Evening Courier. He asked for
“a broadening of the search and seizure laws,
an enlargement of the powers of arrest so
police officers can make arrests without fear
of reprisal, and, above all, mandatory penal-
ties for crimes committed with firearms—
that is, five years without parole for the first
offense, ten years without parole for the sec-
ond offense, and up to life on subsequent con-
viction.” Senator Ralph W. Yarborough, a
liberal Democrat from Texas, the only mem-
ber of the committee who was anything but
courtly to the bills’ opponents, heard Beers
out and then sald, “A number of witnesses
have stressed ‘No more laws, but tough penal-
tles. Send them to the penitentiary longer, or
do away with their rights of defense, anybody
that is charged with crime.’ Some of the testi-
mony has assumed you have two classes of
citizens: the law-abiding and the non-law-
abiding. There are, but the only way you tell
which is which is after trial. . . . Many of
the witnesses here have offered what seemed
to me harsher alternatives than the things
we propose.”

To a man, the gun people lined up behind
Representative Bob Casey, a conservative
Democrat from Texas, when he later filed a
bill in the House to make any serious crime
committed with a firearm a federal offense
carrying a mandatory sentence of twenty-
five years in prison. The proposal had some
drawbacks, For one, it would have usurped
the states’ jealously guarded police powers.
(Even so, a number of states’-rights states,
such as Alabama and Louislana, were suffi-
clently influenced by the gun men to pass
resolutions in their legislatures supporting
the Casey bill) For another, it would have
converted the hundred thousand and more
crimes that are committed each year with
guns into federal crimes—a change that
would have required the creation of an im-
mense federal police force, of the kind that
has heretofore been known only under die-
tatorships. And, for still another, it would
have produced the largest federal construc-
tlon program since the public-works days of
the Depression, since the present capacity of
the federal prison system is only twenty-one
thousand. Such legal and economic aspects
of the proposal aside, the notlon that stiff
penalties deter criminals has few defenders
among criminologists today. That approach
has often been tried, they say, and it has al-
ways falled. For example, as recently as the
early elghteen-hundreds in England, when
more than two hundred offenses were capital
crimes, one of them, picking pockets, was
most frequently practiced during public
hangings. Instead of making a criminal hesi-
tate to use a gun, the criminologists say, the
most probable effect of a bill like Casey’s
would be to make an armed marauder hesi-
tate to let the witness to his crime live.

Still another N.R.A. argument against re-
strictive firearms legislation is that laws of
this sort “disarm the law-ablding cltizen
without affecting the criminal.” Of course,
B. 1975 would not have disarmed anyone.
Even its most fervent backers saw the bill
as little more than a means of making it
slightly harder for the young and the de-
ranged to get hold of guns. As its propo-
nents repeatedly explained, always without
effect, their hope was that the law would
deter some of those who couldn’t buy a gun
over the counter from trying to buy one by
mail, simply because it made mail-order pur-
chases somewhat more difficult to carry out.
As they also explained, the bill would cer-
talnly not prevent a determined criminal
from getting hold of a weapon, but it might
well dissuade a boy or someone who was un-
salanced from going to the trouble of order-
ing one by mail if he had nothing more in
mind than the notion that it would be fun
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to have a gun—a notion that has far too
often led to accidents and mayhem. In addi-
tion, they noted, the business of sorting out
the law-abiding was far from an easy task
when it came to murder. They cited F.B.I
figures showing that elghty-two per cent of
all murders were committed within families
or among acqualntances—generally by peo-
ple who had been law-ablding citizens until
the murder occurred.

Although the N.R.A. officlally conceded
again and agaln in congressional hearings
that there was an urgent need to do some-
thing about making guns less available to
felons, addicts, mental incompetents, and
minors it hotly contested at the same time
the idea that the general avallability of guns
had anything to do with the crime problem.
“Much has been said in public and in the
press about the part that firearms play in the
commission of crime,” John M, Schooley, who
had recently stepped down as president of
the N.R.A,, asserted in the hearings that fol-
lowed the Kennedy assassination “Some per-
sons have gone so far as to maintain that the
accessibility of firearms plays a major part in
the increasing crime rate.” Indeed, some had
including most of the country’s leading law-
enforcement officers and criminologists, Un-
able to outweigh this body of opinion, the
N.R.A. dld its best to outtalk the proponents
of 8. 1975 on this point, depending, as usual,
on frequent repetition. Here, it relied on two
arguments One, which Schooley brought up
at the hearings, consisted of a quotation
from a book called “Patterns in Criminal
Homiclde,” by Marvin E. Wolfgang, a profes-
sor of soclology at the University of Pennsyl-
vania, which went, “It is the contention of
this observer that few homicides due to
shootings could be avoided merely if a fire-
arm were not immediately present, and that
the offender would select some other weapon
to achieve the same destructive goal.” The
statement was constantly quoted by the
N.R.A. and its allies, and it still is, even
though it was repudiated by Dr. Wolfgang
in March, 1964, in a letter to former U.S.
Bureau of Prisons Director James V. Ben-
nett: “I am one of those persons who believe
that violence and instruments of violence
breed violence. Legislation which makes
more restrictive the manufacturing, sale and
distribution, and licensing of firearms is, I
think, desirable in almost any form. If
pushed to the wall, I would probably support
the Japanese ruling that no one except a
police officer should be allowed to possess or
carry a plstol.” The second N.R.A. argument
was that the F.B.1.'s annual Uniform Crime
Reports, which is the most comprehensive
statistical and analytical compilation of in-
formation on crime in this country, did not
list among the factors contributing to the
crime rate the avallability of guns. At one
hearing on 8. 1975, a member of the N.R.A.'s
board of directors cited the 1963 F.B.I re-
port to substantiate this point. A staffl mem-
ber pointed out to him that the list he was
referring to was in the introduction to the
report, and that on page 7 of the body of the
report was a full analysis of murder by guns,
which concluded, “The easy accessibility of
firearms and the lethal nature of the gun
are clearly apparent in these murder fig-
ures,” The witness retorted, “Director Hoov-
er is entitled to his opinion, and you are en-
titled to yours, and I am entitled to mine.”
J. Edgar Hoover has, on varlous occasions,
taken an even stronger position on this sub-
ject, saying, among other things, “Those
who claim that the availability of firearms is
not a factor in murders in this country are
not facing reality,” and “A review of the mo-
tives for murder suggests that a readily ac-
cessible gun enables the perpetrator to kill
on impulse,” and “The spotlight of public
attention should be focussed on the easy ac-
cessibility of firearms and its influence on
willful killings,” but the N.R.A. has con-
tinued to clte the supposed omission in the
Uniform Crime Reports.
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Another of the N.R.A.’s arguments against
any legislation designed to control guns is
that it would have no effect on the use of
guns in crimes because, as one of the As-
soclation's pamphlets has put it, “most
weapons used by criminals are stolen guns.”
Since the criminals in the country have
never been polled on how they got their
guns, no one knows what their usual source
of weapons is. However, statistics submitted
during the Senate hearings indicated that
many of them bought guns legally. Accord-
ing to a study made in 1965 by the commis-
sloner of the Massachusetts Department of
Public Safety, only six guns out of forty-
five hundred and six recovered from crimi-
nals in that state during the previous eight
years had been stolen. Nearly eighty-seven
per cent of the weapons, the commissioner
added, had been obtained not in Massa-
chusetts, which has had fairly strict fire-
arms laws since 1957, but by over-the-
counter purchases in Maine, New Hampshire,
and Vermont, which have lenient laws. Ac-
cording to the Newark police, eighty per cent
of the guns confiscated from criminals there
in recent years were found to have been
bought outside the state. New Jersey's At-
torney General, Arthur J. Sills, reported
during the hearings on 8. 19756—Iin rebuttal
of a clalm by members of the gun fraternity
that strong gun laws would delight criminals,
because the laws would create a nation of
helpless citizens—that when he proposed
that New Jersey adopt very strict firearms
regulations, he checked on the writers of
three hundred and thirty-five of the thou-
sands of letters he got in opposition and
found that twenty-five of them had been
convicted of crimes ranging from highway
robbery to manslaughter.

As part of the N.R.A. campaign to prove
that restrictions on guns are irrelevant, the
organization has repeatedly attacked what
it invariably calls *“the viclous” or “the
notorious” Sullivan Law, which for fifty-odd
years has made it illegal for New York State
residents to buy or own a handgun without
a police permit. (The law is so sternly ad-
ministered that out of New York City's
population of about eight million people only
seventeen thousand hold permits.) Accord-
ing to one of the N.R.A.'s directors who testi-
fied at the 1964 hearings, “New York's so-
called Sullivan Law is the most restrictive
gun legislation on the statute books. Yet it
is a complete failure, not only in keeping
guns out of the hands of the criminal ele-
ment but also at reducing the crime rate.”
This contention has been made thousands of
times, in thousands of places, by thousands
of people—in fact, by just about everyone
except people who have some knowledge
of the law and its effect. During Senate hear-
ings held in 1965, Attorney General Katzen-
bach pointed out that in the country as a
whole fifty-six per cent of all murders were
committed with guns, and he went on, “In
Dallas, Texas, and Phoenix, Arizona, where
firearms regulations are practically nonexist-
ent, the percentage of homicides committed
by guns in 1963 was 72 per cent in Dallas and
65.9 per cent in Phoenix. In citles where there
are strong regulations we have the following
figures: Chicago, 46.4 per cent; Los Angeles,
43.6 per cent; Detroit, 40 per cent: and
Philadelphla, 36 per cent. And in New York
City—which has been disparaged in many
ways as being thought of by some as the
center of crime in America—with its much
maligned Sulllvan Law, the rate of murder
by gun was 25 per cent.” Despite New York's
fearsome reputation, when compared with
the country's nine next-largest citles It
turned out to have the fifth-lowest assault
rate, the third-lowest murder rate, and the
lowest robbery rate. Not the least noteworthy
effect of the Sullivan Law, Leonard E. Reis-
man, deputy commissioner of the New York
City Police Department, testified, was that it
had enabled the police “to make many arrests
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for the illegal possession of pistols and re-
volvers before the possessor has had the op-
portunity to commit a crime of violence,”
and he added, ““On this score, we have had a
substantial degree of success. We have been
able to prevent many crimes of violence by
such arrests.”

Although Dodd had long been known as
the Senate's foremost anti-Communist, an
astonishing number of owners consid-
ered his bill prima-facie evidence that he was
either a Communist agent or, at least, a
Communist dupe. One of the many inexpert
witnesses who testified at the hearings in
1964, a physician from Bagdad, Arizona, by
the name of Willlam E. Gorder, stated that
S. 1975 was patently un-Constitutional, and
added, “I further believe the Dodd bill repre-
sents a further attempt by a subversive
power to make us part of one-world Soclal-
istlc government.” Taken aback, Senator
Yarborough asked him, “You don't really
think that Senator Dodd’s bill represents any
effort by any subversive power to take over
this government, do you?" Dr. Gorder nodded.
“Yes, sir, I do,” he answered firmly. Still un-
able to believe it, Yarborough repeated his
question. Dr. Gorder repeated his answer. His
conviction reflected a fear shared by many
gun owners that the bill would be used to
disarm the populace and render it helpless
before an invading army, Senator Yarbor-
ough listened as several other witnesses ex-
pressed concern over this dire eventuality,
and then he finally lost his patience and told
one of them, “I was on the staff of an infan-
try division, and I saw the invasion of Ger-
many. Hitler called on every German to die
in his home, at his post, and the first time
a sniper fired in a town at an Allled soldier,
they learned. [Our] men were trying to be
nice to the civilians, and the snipers fired,
and after that the towns were simply sawed
down. And pretty soon there was total sur-
render. . . ,” The rebuttal had no effect on
those who were persuaded that they were
about to be turned over, empty-handed, to
an invader. In fact, this complalnt grew so
clamorous that Dodd, forgetting for the mo-
ment that his bill wouldn’t disarm anyone,
asked Secretary of the Army Stephen Ailes
for an official opinion on the defense of the
nation in the event of an invasion. "I have
not seen any contingency war plan where the
citizenry was included,” the Secretary re-
plied.

Far and away the most persistent com-
plaint about 8. 1975 concerned a feature that
it did not contain—registration of firearms.
Gun registration ordinarily means that any-
one who owns a gun registers it with the
police, but for many years the N.R.A. has
been spreading the idea that a registration
system gives the police the power to grant
or withhold permits for gun ownership. In
one of its pamphlets, entitled “The Pro and
Con of Firearms Reglstration,” the Associa-
tion stated:

“As to the argument that ‘you don’t ob-
Ject to registering your automobile, why ob-
ject to registering your gun?’, this is a
‘smoothy.’ In the first place, the registra-
tion of an automobile is automatic. The
police register the car, the city and state
collect their taxes and no one questions the
right of the citizen to own the car. The
whole essence of gun registration is to per-
mit the police to say WHO may own a gun!
The difference is obvious and vitall"

Since the whole essence of gun registra-
tion is the same as the whole essence of
automobile registration—that is, to let the
police know who owns which car or gun—
the obvious and vital difference was the false
distinction made by the N.R.A. In the opin-
lon of a senator who has been one of the
N.R.A's leading antagonists, the reason for
its misleading statements on this score Is
fairly simple. “A lot of people wouldn't buy
guns if they had to record them, because of
the embarrassment that often entails,” he
explained, “And if there were fewer owners,
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there would be fewer N.R.A. memberships,
fewer guns sold, and fewer of those lucra-
tive, nontaxable ads placed in the American
Rifieman.” Whatever the explanation, the
Assoclation has done such a thorough job
of terrifying its followers about the perils
of registration that the mere mention of the
word is enough to make those who own guns
reach for them, In addition to equating reg-
istration with permits, the N.R.A. has en-
couraged the fear that a registration system
would lead to personal disarmament. A mem-
ber of the Association’s board of directors
testified at the hearings, “Gun-registration
lists, no matter how subtly obtained nor how
intensely desired by law-enforcement agen-
cles, can and will provide the most effective
and convenient way of disarming the private
citizen should a subversive power infiltrate
our police systems or our enemies occupy
our country.” (A subsequent witness sug-
gested that a simpler way for an occupying
power to find out where a lot of the guns
were would be to drop in at the N.R.A. office
and look at its membership list.) Most of
the gun clubs and gun collectors’ associa-
tions that sent witnesses to Washington at
the time of the hearings or submitted resolu-
tions to the committee for the record were
convinced that S. 1975 called for the regis-
tration of all privately owned firearms. Ben
Avery, the secretary-treasurer of the Arizona
Republic and an officer in the Arizona State
Rifle and Pistol Assoclation, read a state-
ment at the hearings expressing his opposi-
tion to registration, and then submitted sev-
eral resolutions adopted by gun clubs in his
area.

“Mr. Avery. The first is a statement by
the Mesa Gun Club, in which they oppose
the registration and licensing of all firearms.
I have another from the Miami—

“Senator CanwoN. You say they opposed
registration and licensing. That, of course, is
not required in the bill. Do they take a posi-
tion on the bill that we are considering or
not?

“Mr, Avery. Sir, they didn't know what
was In the billl. They were honestly trying
to express their opinion.”

The members of the Mesa Gun Club and
millions of other sportsmen around the
country didn't know what was in the bill
because the N.R.A. had done nothing to in-
form them and a great deal to confuse them.
Besides neglecting to tell its members that
it supported the bill, to explain to them what
the bill would accomplish, and to urge them
to lend their support, the NR.A. implied
during the hearings that the bill contained
practically everything it had long taught its
followers to fight to the death. On the first
day of the hearings, Franklin L. Orth, the
Assoclation’s executive vice-president and its
chief spokesman, devoted most of his open-
ing statement to matters that were not under
consideration. After telling the senators on
hand that the N.R.A. was “highly respected
at all levels of government for fairness, logic,
and a wealth of information and experience,”
he outlined in detall what the Assoclation
opposed, including “the registration of the
ownership of firearms,” “the requirement of
a license to purchase or possess a firearm,”
“police approval” to buy or own a gun, any
kind of law that “would have the effect of
disarming the honest man,” and “discrimina-
tory or punitive taxes or fees on the purchase
or ownership of firearms.” As for the Asso-
ciation’s positive approach to gun legislation,
he sald that it consisted of support for “in-
creased and mandatory sentences where
armed force has been used in the commission
of a crime” and, finally, for 8. 1976 “as
originally introduced."” His statement did not
mention 8. 1976 in the version before the
committee.

Ordinarily, reporters who cover congres-
slonal healngs base their stories on wit-
nesses’ prepared statements, which are dis-
tributed to them in advance, so press re-
ports seldom cover the clarifying questions
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and answers that follow, As a result, many
of the stories appearing in newspaper around
the country after the first series of hearings
on S. 19756 concentrated mainly, and some-
times entirely, on what the N.R.A, objected
to. And this, of course, gave newspaper read-
ers the impression that what the Association
objected to was what 8. 19756 contained. They
were not the only ones who were confused
about the N.R.A's stand. Earller on the
opening day of the hearings, Senator Dodd
had taken pains to praise the N.R.A. and
to announce its endorsement of his bill. By
the time Orth had completed his statement
some hours later, however, no one was sure
where the Assoclation stood, One member of
the committee who was intent on finding
out was Senator Philip A, Hart, Democrat of
Michigan, who had eight hundred thousand
licensed hunters back home to deal with.

“Senator HART, Lest a reader of this rec-
ord or others present may have any doubt,
does the assoclation support the bill in the
form introduced this morning by Senator
Dodd?

“Mr. OrTH. In the form introduced this
morning, the assoclation supports the bill of
Senator Dodd. I would like to add, paren-
thetically, that normally we are opposed to
legislation relative to guns of any kind be-
cause we don’t think that they reach the
criminal. We think the criminal gets the gun
anyway. You mentioned, Senator Hart——

“Senator HaArT. Don’'t leave me hanging
there. Is that a ‘Yes, but ., . .!or——

“Mr. OrTH. No, it is not a ‘Yes, but . . .’
We support Senator Dodd’s bill as pre-
sented here this morning."

Senator Dodd and his aldes later came to
believe that the N.R.A. had only pretended to
support S. 1975 and had all along been cov-
ertly urging its followers to oppose it—a
stratagem that they feel was evidenced by
Orth's confusing testimony, It seems more
likely, however, that Orth's testimony was
confusing because it reflected bitter dis-
sension within the top echelon of the As-
soclation, which was said to be split into two
factions—one that wanted to take the Dodd
bill then rather than risk getting some-
thing far worse later on, and one that wanted
to fight all gun legislation to the end, what-
ever the cost. That Orth’s testimony was
misinterpreted by some reporters and most
readers did not prove that Orth had meant
this to happen, or even that he could have
expected it to happen; the probable ex-
planation is that he devoted most of his
testimony to describing what the Associa-
tion would always oppose both as a warn-
ing to the committee and as a sop to the
hard-liners on his board. If he had, as Dodd
thought, purposely misled the N.R.A's
members into belleving the bill contained
all the features that the Assoclation had
opposed for years, then his subsequent out-
right endorsement of it, under Senator Hart's
cross-examination, could be construed only
as executive suicide.

When word got out that Orth had actually
appeared before a Senate committee and
spoken in support of a gun-control bill, the
reaction among sportsmen was much like
what the reaction of members of the A.F.L—
C.I.O. would be if George Meany were to
come out for the Taft-Hartley Act. A typical
response was an editorial that appeared
shortly after the hearings in Seattle's weekly
Fishing & Hunting News:

“NRA STABS SPORTSMEN IN BACK ON GUN BILLS

“Sometimes your best friends will turn
on you ... s0 don't turn your back, Fishing
& Hunting News has been forging its Postal
Protest against proposed anti-gun legislation
in Washington, D.C., with the endorsement
of the Natlonal Rifle Assoclation (NRA) as
our fighting brother in the big capital. Our
fighting brother just stabbed us and every
sportsman who ever belonged or believed in
that organization in the back. ... We don’'t
want the Dodd Bill or any other anti-guns
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bill, And if the NRA wants to compromise
with politicians and jilt the sportsmen who
pald for their big bullding in Washington,
their suites of plush offices and their stuffy
ranks of personnel, then we at F & H News
say: To hell with NRA—we'll fight this thing
from the home front.”

A large number of members angrily re-
signed from the N.R.A., some of them de-
manding as a condition for their return to
the fold that Orth and anyone else who had
a hand in the endorsement resign. Others
wrote letters or made telephone calls threat-
ening to assassinate Orth and his family.
(This was reported to have convinced him
that there were indeed some people who
should not be allowed to have guns.) Ap-
parently in the hope that the clamor would
subside if the issue was ignored, the N.R.A.
left matters up in the air by neither repu-
diating its policy nor asking its members to
support it. In the January, 1964, American
Rifleman, the Association observed, “The use
of a rifle to assassinate our nation’s leader
is a calamity,” and then washed its hands
of any responsibility for remedial legislation
by saylng, “It is important that each gun
owner formulate a policy to govern his own
thinking and that he accept the respon-
sibility, as well as the privilege, of making
his views known to his elected representa-
tives.”

Following the abdication of the N.R.A,
others quickly moved into the power vacuum
with a bid for leadership. Foremost among
them were various independent gun maga-
zines, most of which had been frightening
their readers with phantom gun legislation
for years. Gun World ran an editorial mourn-
ing the President’s death, observing that the
assassin had used inferior equipment, and
warning its readers, “The enemies of free-
dom, of our right ‘to keep and bear arms,’
are not removed by sublime character from
seizing opportunity at this time of bereave-
ment.” Guns offered a “7-Point Program of
Action to Stem the Anti-Gun Hysteria,” of
which the four main points were harsher
penalties for the misuse of guns; a thirty-
day moratorium on congressional action, be-
cause "“the country is in a state of hysteria
and we cannot hope to get clear thinking;"
legislative assurance following the morato-
rium that the right to keep a gun on hand
would "in no case ever be restricted;” and a
mass malling of letters to members of Con-
gress from “responsible individuals and gun
enthusiasts.” Guns & Ammo observed in an
editorial, “Congressional hearings have been
underway which would seriously hamper all
shooters from buying firearms,” and added,
“It seems imperative that all of us get in
touch with as many casual shooters and
hunters of our acquaintance as possible and
let them know what is happening. The more
good, well-written, and factual letters we can
get to legislators and the news media, giving
our side of the story, the better the chances
of educating the general public to the idiotic
proposals which will be cropping up for some
time to come. This job is up to us. If you
value your great Constitutional rights and
your sport, now is the time to shed your coat
and go to bat.”

Immediately after Dodd had submitted his
amended bill, in December, 1963, his mail
ran eight to one in favor of it. Within weeks,
his mail became much heavier—"It was
stacked knee-deep all over the subcommittee
offices,” a member of the staff has recalled—
and almost all of it opposed the bill. Over a
two-week period around that time, the Com-
merce Committee received twenty thousand
letters, postcards, and telegrams, exactly two
of which supported the bill. The Commerce
Committee hearings ended on March 4, 1964,
and that month Guns & Ammo informed its
readers that 8. 19756 was ‘“‘virtually assured of
passage.” The statement would have been
famliliar to the kind of Washington lobbyist
who warns his clients about the imminent
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passage of an undesirable bill that actually
has no chance, so that he can take the credit
when it isn't passed. By this time, it was well
known in Washington that the Dodd bill was
dead for that session, because the negative
response had been strong enough to scare
most members of Congress in an election
year. At the N.R.A. convention, held that
April, Frank Daniel, the secretary of the As-
sociation, told the delegates, "It would ap-
pear that there is little likelihood of our be-
ing forced to accept, in 1964, any legislation
at elther the federal or state level which does
violence to the N.R.A.'s announced policy on
firearms legislation.” Two days later, the
board of directors, in a closed session, passed
a resolution praising Senator Magnuson for
“displaying leadership and calm judg-
mentment . . . in the face of hysteria” and
for thwarting “impulsive attempts to disarm
our law-abiding citizens.” Magnuson kept the
news of the citation to himself until late in
June, when his committee was in executive
session, to decide what should be done about
8. 1975. Then he released the news to the
press. As far as the majority of the commit-
tee's members were concerned, what was good
enough for the chairman was good enough
for them, and they agreed to defer action on
the bill. According to one of them, “There
was an overwhelming sentiment for doing
nothing.”

In January of 1965, after President John-
son's landslide victory and the convening of
the most liberal Congress since the days of
the New Deal, there was suddenly an over-
whelmingly sentiment for doing everything
in sight. Two days after the new Congress
convened, Dodd reintroduced his bill, which
was numbered. S. 14. But the Administra-
tion was in far too ambitious a mood to
settle for that measure, which it had felt
all along was something less than half a
loaf. On March 9th, the President sent Con-
gress a Crime Message, In which he called
for stringent firearms legislation, and then,
on March 22nd, to show that he meant it,
he sent over his own gun bill, of which
Dodd became chief sponsor. Compared to
8. 14, the new measure, which was desig-
nated S. 1592, was a full bakery. It pro-
hibited all mail-order sales of firearms to
individuals in interstate commerce and re-
stricted Interstate traffic to transactions be-
tween manufacturers and dealers, importers
and dealers, and dealers and dealers. It pro-
hibited over-the-counter sales of pistols or
revolvers to people under the age of twenty-
one and to those who were not residents of
the state in which the sale was to be made,
and it prohibited over-the-counter sales of
rifles and shotguns to those under the age
of eighteen. (In both cases, parents could
buy the guns in question for under-age chil-
dren.) It prohibited the importation of sur-
plus military arms not suitable for sporting
purposes and of all "“destructive devices"—
a catchall phrase for such heavy arms as
bazookas, mortars, and siege guns, which
were freely available to anyone who had the
price—and, as Dodd’s staff had found, thou-
sands of youths and older paramilitary ex-
tremists had it. The bill required all firearms
dealers to keep detalled records of their sales,
which were to be avallable to the govern-
ment, so that it could prosecute violators of
the federal law and turn violators of local
law over to local authorities. It raised the
annual license fee for manufacturers of or-
dinary guns and ammunition (except shot-
gun ammunition) from twenty-five dol-
lars to five hundred, and for manufactuers
of destructive devices from twenty-five dol-
lars to a thousand. Finally, it raised the an-
nual license fee for gun-and-ammunition
dealers from one dollar to a hundred dol-
lars. (Under existing law, anyone who went
to the nearest federal building, filled out a
short application form, and paid his dollar
was entitled to a dealer's license. Between
fifty and sixty thousand people took advan-
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tage of this opportunity every year, though
most of them were not legitimate dealers.
The licenses enabled them to buy guns at
wholesale prices and also rendered them ex-
empt from local firearms laws.)

“The purpose of this measure is simple,”
said Attorney General Katzenbach, who was
responsible for drafting the Administration
bill. “It is merely to help states protect them-
selves against the unchecked flood of mail-
order weapons to residents whose purposes
might not be responsible, or even lawful.”
His statement was based on evidence uncov-
ered by fleld Investigators on the staff of
the Subcommittee to Investigate Juvenile De-
linquency. They had learned, for example,
that of slightly more than four thousand
guns shipped from two mail-order firms in
Los Angeles to buyers in Chicago twenty-
five per cent had gone to people with eriminal
records—an indication that the 1938 federal
law was unenforceable. They had also learned
that although Chicago law required a permit
for a handgun, ninety-five per cent of those
who had bought handguns by mail order did
not have permits. A similar check made in
the District of Columbia revealed that a
quarter of the buyers of mall-order guns
had criminal records, and, moreover, that in
some precinets of the capital with high crime
rates the figure rose to eighty per cent. Be-
hind the provision prohibiting over-the-
counter sales of handguns to non-residents
was another study made by the subcommittee
investigators, which showed how easily local
gun laws were circumvented. In the District
of Columbia, for Instance, any prospective
buyer of a pistol or a revolver was required
by law to give his name and address to the
seller and then wait for three days before
picking up the gun; the waliting period gave
the purchaser time to cool off if he was bent
on an impulsive act, and it gave the police
time to check on him and make sure that
he wasn’t an ex-convict or a mental patient.
But a few miles away, in Chillum, Maryland,
anyone could walk into a hardware or sport-
ing-goods store, buy a pistol or a revolver,
and walk out with it. As the staff investiga-
tors had learned, that was exactly what many
Washington residents did; a check of the
Apple Hardware Store in Chillum showed
that fifty-eight per cent of all its handgun
sales were made to people who lived in the
District, and that forty per cent of the buyers
had criminal records. Other spot checks and
reports from police departments indicated
that the situation was much the same else-
where in the country. If 8. 1592 was enacted,
Katzenbach asserted, each state would have
a far better chance of enforcing the laws on
its books, and the states that had not
bothered to pass gun laws because they could
be so easily circumvented could now enact
measures of this sort with some hope of
making them stick,

If the Dodd bill had stirred up bitter
strife within and around the National Rifle
Association, the Administration’s bill
brought about an immediate truce among
the disputants. The gun people again united
behind the N.R.A., which, on April 9th, re-
asserted its leadership by sending a letter,
signed by Orth, to all the Association’s mem-
bers (there were then about seven hundred
thousand) and its eleven thousand affiliated
clubs, which had four hundred thousand
additional members. The letter criticized S.
1592 on nine grounds. According to an analy-
sls prepared by the Treasury Department,
which would have been responsible for ad-
ministering the law, all nine were mislead-
ing, meaningless, or false. The NNR.A.'s argu-
ments and the substance of the Treasury's
rebuttals went as follows:

N.R.A.: “S, 1692, the latest bill, prohibits
all mail-order sales to individuals and per-
mits such sales only between licensed im-
porters, manufacturers, and dealers. Thus,
it places harsh and unreasonable restrictions
upon law-abiding citizens who wish to order
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sporting firearms (rifles and shotguns) by
mall, especially those citizens who do not
have convenient access to licensed dealers
for over-the-counter sales.”

TrEASURY. The inconvenience would have
been minimal, because the bill prohibited
mail-order sales in interstate commerce
only, and did not limit intrastate transac-
tions in any fashion. Furtner, since large, and
reputable, mail-order houses have outlets in
each state, anyone who wanted to buy a gun
advertised in one of their catalogues could
get it from the branch outlet, either by mail
or in person. If he wanted a gun from a mail-
order concern that didn’t have an outlet in
his area—say, Abercrombie & Fitch—he could
easily obtain the gun by writing to or visiting
a dealer in his own state and ordering it
through him. In addition to cutting down on
gun sales to all comers by mail-order gun-
runners, the bill created an incentive for
local businessmen to set up their own dealer-
ships, which would have given a small boost
to local economies and would have given the
states, for the first time, the means to con-
trol gun dealers within their jurisdictions.

N.R.A.: “This bill, if enacted, would give
the Secretary of the Treasury, or his delegate,
unlimited power to surround all sales of
guns by dealers with arbitrary and burden-
some regulations and restrictions.”

TrEASURY. The Secretary's power, like the
power of anyone in the executive branch who
is responsible for administering a law, is
strictly limited—Dby the requirement that all
implementing regulations must not exceed
the bill itself, as indicated in the intent of
Congress; by the strictures of the Adminis-
trative Procedure Act, which affords hearings
to all interested parties before regulations
are put into effect (an opportunity that
the N.R.A, had “taken full advantage of” in
the past); and by the legal right of anyone
affected to take the issue to the courts.

N.R.A.: “Anyone engaged in the manufac-
ture of ammunition would be required to
have a thousand-dollar manufacturer’s
license. Apparently, this would apply to a
club engaging in reloading for its members.”

TREASURY. First, the fee for manufacturing
any ammunition except ammunition to fit
destructive devices was, as the bill made
eminently clear, five hundred dollars. Second,
reloading—that is, putting new shot in old
shells—is done largely with shotgun ammuni-
tlon, which was specifically, and clearly, ex-
cluded from the bill's coverage. And, third, a
gun club that reloaded for its own members
was “not to be construed to be a manufac-
turer for the purposes of this act.”

N.R.A.: “If you transported your rifle or
shotgun to another state for a lawful pur-
pose, such as hunting, you would have to
comply with burdensome restrictions and
red tape ...”

TrEASURY. There were no restrictions in the
bill pertaining to a person (other than a
felon or a fugitive) travelllng in interstate
or foreign commerce and transporting his
rifie or shotgun for a lawful purpose, such as
hunting.

N.R.A.: “A dealer could not sell to a non-
resident of his state. This provision, and the
restrictions on transporting guns from one
state to another, could be unduly restrictive
on a great many people who live near state
boundaries or those who must go into an-
other state to shop.”

TREASURY. As even a casual rdading of the
bill made clear, the provision applied only to
handguns, which are rarely used in hunting.

N.R.A.: “A gun shipped for service repairs
could only be shipped under the regulations
of the Secretary of the Treasury, and then
only for ‘authorized’ service. Again, burden-
some restrictions [are] threatened.”

TREASURY. There was no control whatever
over guns shipped for repair within a state's
borders. As for those shipped outside, the
bill contained a specific exemption designed
to permit individuals to ship rifles, shotguns,
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pistols, and revolvers to a licensed importer,
manufacturer, or dealer for repair or service.

N.R.A.: “A dealer’'s license could be refused
to an applicant if the Treasury belleves that
by reason of business experience, financial
standing, or trade connections he is not likely
to operate in compliance with the Act. What
does this mean?”

TrEASURY. This meant that the government
hoped to keep dealerships out of the hands
of those associated with, or reputed to be
associated with, the underworld. Anyone who
was refused a license would be granted a
hearing, and also, iIf he desired it, a judicial
review., This standard for the denial of li-
censes—for liquor dealerships, among
others—had long since been upheld by the
Supreme Court.

N.R.A.: “An importer could not bring in
any new firearm unless the Secretary deemed
that such importation ‘would not be con-
trary to the public interest.’ What does this
mean?”

TrREASURY. This meant that the government
hoped to reduce sharply the number of guns
imported into this country every year, which
amounted to a million or so, the majority of
which were surplus military weapons and
handguns that were of inferior quality and
often defective, and that were of no con-
ceivable use to hunters or sportsmen. In any
case, the bill specifically exempted guns that
were “particularly suitable for lawful sport-
ing purposes.”

N.R.A.: “This bill could conceivably lead to
administrative decisions imposing such a bur-
den on the sale, possession, and use of fire-
arms for legitimate purposes as to totally
discourage, and thus to eliminate, the pri-
vate ownership of all guns.”

TREASURY. At most, the bill might incon-
venice some people, but this was of little
importance when weighed against the public
interest.

When Orth was later asked about the mis-
leading and downright inaccurate material
in the N.R.A. letter, he sald that it had been
based on a study of the bill made by a com-
mittee of the Association’s directors, includ-
ing “two presiding superior-court judges and
four prominent practicing attorneys,” and
that if the committee was “gullty of an error,
it was not with any intent to mislead.”

A few days later the N.R.A. letter was sent
out, the firearms industry and some of its
friends rolled up another heavy battery—
the National Shooting Sports Foundation,
Set up in 1961 to fight any and all gun-
control legislation—or, as the magazine
Shooting Times put it, “to educate the
American public, to get across the facts
about guns and shooting, and counter the
Red-inspired propaganda ‘scare’ articles”—
the Foundation had by 1965 acquired eighty-
seven high-powered sponsors. Among them
were gun manufacturers (Browning Arms,
Colt Industries, Daisy, E. I. du Pont de Ne~-
mours, Savage Arms, High Standard, Smith
& Wesson, O, F. Mossberg, Remington Arms,
Sturm-Ruger, Winchester), gun dealers
(Abercrombie & Fitch, the Buffalo Gun Cen-
ter, Firearms International), gun and sports
magazines (Shooting Times, Field & Stream,
Sports Afield, Trap & Field, Shooting Indus-
try, Argosy, Guns & Ammo, Guns & Hunting,
Gunsport, Gun World, Guns), and assorted
allies (the Amateur Trapshooting Assocla-
tion, the Natlonal Sporting Goods Associa-
tion, the American Trophy & Award Co.). It
also had a non-sponsoring ally, the National
Police Officers Association of America, which
in 1962 joined it in endorsing a resolution
condemning firearms legislation. This action
was later cited over and over by gun devotees
as proof that law-enforcement officers sup-
ported their position. ““The anti-gun forces
make a heap of noise,” an outdoor writer for
the Arkansas Democrat observed. “They dis-
count the fact that all major organizations of
police and law enforcement officers in the
nation have gone on record as opposing the
Dodd bill.” He could have had in mind only
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the National Police Officers Association. Ac-
cording to Carl Bakal, it had been founded
in 1955 by a detective in the Chicago Police
Department’s “homicide-and-sex” unit, and
was 8 semifraternal insurance-benefit orga-
nization without a single high-ranking po-
lice officer among its members, most of whom
were from small towns. The reporter for the
Democrat, like other members in the gun
forces, also discounted the fact that the
International Association of Chiefs of Police,
the leading outfit of its kind, supported S.
1592, and that sixty-three of the police chiefs
of the country’s sixty-nine largest citles
did, too.

In the process of educating the American
public during the spring of 1965, the Na-
tional Shooting Sports Foundation sent out
thousands of coples of various bulletins to
individuals and groups across the country. In
one, addressed to sportsmen and sporting-
goods dealers, it asserted, “A new bill has
been entered in Congress which would
severely restrict the sale and possession of
sporting firearms and ammunition. It would
make it difficult for any dealer in America to
buy and sell sporting firearms and ammuni-
tion. If passed, the bill would mean virtual
registration of firearms.” “Virtual” soon came
to mean “actual.” Another bulletin, sent to
all farm magazines, declared, “In many re-
gions, 80% of the farm and ranch homes
have one or more firearms. . . . A bill has
been entered in the U.S. Senate which would
allow the Secretary of the Treasury to regis-
ter all firearms., The history of registration
all over the world is that reglstration finally
leads to confiscation.” The last statement,
which also became a popular rallying cry
among gun owners, has never been supported
by any evidence—possibly because the only
countries in which registration of guns has
led to the wholesale confiscation of
have been dictatorships. In a bulletin to
hardware and sporting goods magazines and
assoclations, the N.S.8.F. warned that the
bill would “work a hardship on every fire-
arms dealer and distributor in America,”
whereas actually every retail firearms dealer
would have been handed a sizable bonanza
under the bill, since it would have elimi-
nated mall-order sales to individuals but not
to dealers.

Another bulletin went to outdoor writers,
who, if they were not better informed about
the bill, were more likely to have access to
accurate information about it. This one
stated, “Although the word ‘registration’ is
not mentioned, the bill would give the Sec-
retary of the Treasury the power to register
all firearms if he so chose, with a central reg-
istration bureau in W n.” This bul-
letin, reinforcing the N.R.A. letter, sent scores
of outdoor writers to their typewriters.
M'Fadden Duffy, outdoor editor of the New
Orleans Times-Picayune, wrote in his
column, “Although the word ‘registration’ is
not mentioned, the bill would give the Sec-
retary of the Treasury the power to register
all firearms if he so chose, and the power to
establish a central registration bureau in
Washington.” John Wootters, of the Houston
Post, described the situation this way:
“Although the word ‘registration’ is not used
in the bill, it would empower the Secretary
of the Treasury to register all firearms.”
Jimmy Jordan, of the Pittsburgh Posi-
Gazette, called the bill's supporters in Con-
gress “ill-informed salons [sic]” and notified
his readers that it would force “each citizen
to register any gun he happens to own.”
Others, apparently unimpressed by the
N.S.S.F.’s misrepresentations of the bill, added
some of their own; Grits Gresham, author of
a column called “Bayou Browsing” in the
Amite, Louislana, Tangi Talk, wrote, “S. 1502
would very definitely give to the Secretary of
the Treasury awesome power to govern all

tlons of firearms and ammunition.
He could insist on such severe and unreason-
able requirements of identification, waiting
period, finger-printing, photographing, and
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reporting on the part of gun buyers and gun

dealers that it would virtually end them. He

could seize your guns and ammo if he thought

that you ‘intended’ to use them for unlawful
B‘O.

By this time. Magnuson had agreed to let
Dodd’s Subcommittee to Investigate Juvenile
Delinquency hold hearings on the Adminis-
tration’s bill as long as Dodd sent whatever
came out of the hearings on to the Commerce
Committee for its consideration. That Dodd
was being allowed to conduct hearings on
“his own bill" (actually, on both his and the
Administration’s bills) produced howls of
indignation among the leaders of the gun
fraternity, even though the practice has long
been the rule rather than the exception in
Congress. Announcement of the hearings also
produced another batch of bulletins from the
N.S.8F.—these being sent to all outdoor
writers and broadcasters in the home states
of the subcommittee’s members. Each bul-
letin began, “The future of hunting and
shooting in America may depend on .. .”
and then filled in the name of the subcom-
mittee senator from the state In question.
The claim that 8. 1592 called for registration
was included in all the bulletins except those
sent to Hawall, the home state of Senator
Hiram Fong, who was one of the bill's sup-
porters on the subcommittee; at that time,
Hawail was the only state in the Union that
required the registration of all guns. For the
people of Connecticut, Dodd’s own state, the
N.S.S.F. prepared a special bulletin, addressed
to all dally and weekly newspapers. “Many
sportsmen fear this bill would lead to the
eventual confiscation of all firearms,” the
bulletin sald without mentioning any cause
of such a fear. “If so, the bill would also affect
the economy of Connecticut—the leading
state In the manufacture of sporting fire-
arms.” The bulletin went on to relate a
homely history of the Connecticut firearms
industry.

In still another special mailing, the Foun-
dation offered to lend a hand to sportswriters
across the country, saying, “In the event
you decide to do a story on hunting, shoot-
ing, or firearms legislation, perhaps we can
save you considerable time on research.”
Not all of those who saved time were sports-
writers; the head of an outfit called Wash-
ington-Exclusive, which put out canned edi-
torials as “an editor-saving service,” in-
cluded one on gun legislation that was based
on N.S.SF. bulletins. It is not known to
what extent Richard Starnes, a top columnist
for the Scripps-Howard chain, had been in-
fluenced by the N.S.8F. the NR.A. or his
own tlon when he wrote an article
on the gun bill for Field & Stream, which is
an N.S.SF. sponsor, and whose advertising
revenue from gun and hunting-equipment
manufacturers was reported to have come to
around half a million dollars that year. “The
anti-gun kooks insist they are not trying
to disarm the United States,” Starnes wrote,
and continued, “This, as we are about to
demonstrate, is nothing but a plain old gar-
den varlety of lie, and the fact that it is
uttered in the strident accents of the right-
thinker makes it no less so0.” Included in his
demonstration were statements that the biil
“flatly prohibits sale of firearms of any de-
scription through the mall to individuals;”
that it “would give the Secretary of the
Treasury, or anyone he delegated, unlimited
power to impose any regulations he saw fit
regarding retail sales by dealers to individ-
uals;” and that “hunters taking guns from
one state to another for hunting or any other
lawful purpose would have to comply with
regulations and restrictions as burdensome
as any future gun-hating Treasury Secretary
wanted to make them.” Whatever Starnes’
source of misinformation, his outlet for it
was undoubtedly effective, for Field & Stream
had a monthly eirculation of a million and
a half,

Late that April, another prominent out-
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door writer, Don Carpenter, whose column
“Outdoors’” appears In the Washington
Daily News, which has a circulation of more
than two hundred thousand, wrote:

“American sportsmen are being shot at
with their own tax dollars by Senator T. J.
Dodd, who is trying to ram through Con-
gress gun bill 8. 1692, Dodd’s subcommittee
has an appropriation of roughly $220,000 in
taxpayers’ money for 1965, and he employs
Carl Perian to write propaganda against guns
for all public media; staff, paper and postage
arz paid for by suckers, the taxpayers. Charley
Dickey, of Riverside, Conn., reveals this
flagrant milsuse of Federal funds to lobby
a bill right in the halls of Congress. I wonder
if Carl Perian is a registered lobbylst? Sena-
tor Dodd has harassed sportsmen for four
years—his wings need clipping.

Another outdoor writer, Jim Falkner, of
the Baton Rouge, Loulsiana, ddvocate, had
an audience of only seventy thousand read-
ers but a somewhat similar viewpoint:

“Senator Dodd’s subcommittee has an ap-
propriation for 1965 of about $220,000. Dodd
has a publiclty department run by a Carl
Perlan, a soclologist, for writing speeches,
articles, press releases and other propaganda.
[Dodd] doesn't have to pay for his staff,
paper or stamps. All is paid for by the Ameri-
can taxpayers. . . . The American sportsman
is in the ironic position of having his tax dol-
lars turned against him.”

It was true, as Carpenter reported, that
Dickey was from Riverside, Connecticut.
Carpenter did not report that Riverside was
the home base of the N.S.F., of which Dickey
was the executive director. In a press re-
lease that had been sent to outdoor writers
before elther Carpenter's or Falkner's column
appeared, Dickey wrote:

“Senator Dodd’s subcommitte has an ap-
propriation for 19656 of roughly $220,000.
Senator Dodd, in his harassment of sports-
men the past 4 years, has had similar
amounts at his disposal. Senator Dodd has a
publicity department run by Carl Perian, a
sociologist, for writing speeches, articles,
press releases and other propaganda. Senator
Dodd does not have to pay for his staff, paper,
or stamps, All of the above is paid for by the
American taxpayer. The sportsman is in the
ironic position of having his general tax dol-
lars turned against him.”

Perian was not head of Dodd’s publicity
department, for there was no publicity de-
partment. He was staff director of the sub-
committee. As for Dodd's “flagrant misuse
of federal funds to lobby a bill,” it was a
“misuse” that every committee on Capitol
Hill is gullty of, because all of them use the
taxpayers’ money against the interests of
some taxpayers. Perian wasn't registered as a
lobbyist because he wasn't one. Dickey and
Orth weren't registered as lobbyists, either.
When Orth was asked why he didn't consider
the N.R.A. a lobby, he answered, “It has noth-
ing to do with monetary or personal profit.
It is for the purpose only of the good of the
United States." According to the N.R.A.'s
operating report for 1965, its outlay that year
on “legislative and public affairs" was $171,-
485.86, which was more than twice what it
had spent before the Dodd bill was intro-
duced. That figure did not include the
salaries pald to officers who, like Orth, spent
much of their time directly or indirectly
opposing gun legislation, nor did it include
the expenses that the American Rifleman in-
curred In printing sixty-six pages of editorial
material on legislative matters that year, or
the cost of running the magazine and the
publicity department, both of which were
largely directed at securing the Association's
place as the leading spokesman, in Congress
and out, of the country’'s gun owners. Ac-
cording to the subcommittee staff, if all these
expenses were totted up they would come to
more than two million dollars a year. That
sum seems inflated, but, whatever the costs
to the N.R.A., they were tax-exempt, which
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meant that the elghty per cent of the popu-
lation that wanted strong gun laws was sub~
sidizing the battle waged against it by the
remaining twenty per cent. In some cases,
those “being shot at with their own tax
dollars,” as Carpenter figuratively expressed
it, were also being shot at literally.

For a time, it appeared that the N.R.A.
and the N.S.S.F. had a corner on the mis-
representation of 8. 1592, but before long a
number of other operators began trading in
the same commodity. One of the first of these
was the American Sportsmen’s Foundation,
of Parlin, New Jersey, which, though it was
a small outfit, billed itself as “a national or-
ganization for the promotion of shooting
sports and wholesale gun legislation.” On
May 16th, Shotgun News, a bimonthly tabloid
that billed itself as “the trading post for
anything that shoots,” ran a banner head-
line at the top of its usual front-page collec-
tion of want ads, asking its readers to “See
Important Notice Page 4." The notice turned
out to be a full-page advertisement in-
serted by the American Sportsmen's Foun-
dation, stating, “Attention Sportsmen—Tar-
get Shooters—Arms Collectors—Firearms
Dealers. This is to alert you to the most
serious anti-firearms legislation ever pro-
posed.” It went on to list seven adverse pro-
visions of 8. 1592, all of which were falsified,
and concluded by urging its members to
write a million letters to the eight members
of the subcommittee, four of whose names
it got wrong.

Soon afterward, another comparatively
small group moved in—spokesmen for some
natural-resource-conservation and wildlife-
preservation outfits, who were led by the
Natlonal Wildlife Federation, representing
some two million people, and the Wildlife
Management Institute, representing some
fifteen thousand. Although one might expect
such people to be the first to want strong
gun laws, they have long been among the
last. One of their chief functions is to keep
the wildlife population up high enough so
that they can stake out hunting preserves
and give hunters something to shoot at. The
hunters repay them by spending seventy-two
million dollars a year on hunting licenses
and twenty-seven million dollars a year in
federal excise taxes on guns and ammuni-
tion; almost all of this money is used to pay
the salaries and underwrite the various proj-
ects of state game and conservation depart-
ments. On May 28, 1965, the National Wild-
life Federation's weekly Conservation R
included a feature article with the title
“Would Firearms Control Lead to Total Dis-
armament of Individuals?” The text replied
to this question by saying that the Adminis-
tration's witnesses at the hearings had given
testimony that “apparently was based on the
belief that the ultimate answer to crime pre-
vention in this country is total .disarma-
ment of the public.” The Wildlife Manage-
ment Institute was less given to hedging.
“The anti-firearms factions make no effort
to mask their intention to disarm the Amer-
ican sportsman,” it informed its members,
“They call S. 1592 the first step,” Conserva-
tion leaders around the country passed these
remarks on, along with the more outright
misrepresentations put out by the N.R.A. and
the N.SSF. at hundreds of conservation-
association meetings and gun-club get-to-
gethers. The result was another round of
articles by conservation writers, such as one
by Earl Schaeffer, author of a column called
“Conservation Close-Ups,” In the Columbus,
Ohio, Booster. Schaeffer took the opportun-
ity, in his report on the annual fish fry of
the Clintonville Conservation Club, to lace
into 8. 1592:

“This bill, while it does not mention reg-
istration, means just that. It means that
all power, all regulation, all authority, and
all ownership rights would be in the hands
of one person—the Secretary of the Treasury
who 1s under direct orders from the Presi-
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dent. . . . It also definitely means that per-
mission could be given or withheld for the
purchase of any type of gun, owning it,
transporting it in any way and this be left
to the judgment of one person. ... This is
not for sportsmen only—it is of interest and
should be the concern of all people who have
become accustomed to the American way of
life and who love that life. Believe me, if this
bill should pass, that life will never be the

The agitation stirred up was so extreme
that a number of state wildlife and conser-
vation departments immediately produced
and sent on to the subcommittee, resolutions
and memorials officlally opposing 8. 1692 and
stating, among other things, “This proposed
legislation poses a direct threat to the con-
tinuation of this traditional form of outdoor
recreation and calls for further infringement
of the right of Americans to keep and bear
arms as guaranteed by the Bill of Rights . ..
[and] may lead to total gun registration fol-
lowed by confiscation and the disarming of
the sportsmen of this country” (Louislana);
“It has been shown (as in the case of the
Sullivan Law in New York) that restrictive
legislation will not prevent criminals from
obtaining firearms” (Montana); “Guns don't
kill people; people kill people” (Wyoming);
“This bill must be viewed as the first fatal
step toward registration and complete con-
trol of the acquisition, possession, and use
for lawful pusposes of all firearms typical of
a police state and completely un-American™
{New Mexico); “Truly there exists a foul con-
spiracy to disarm the law-abiding American
publie” (Virginia). Because state and local
conservation organizations ordinarily devote
a large part of thelr newsletters to notes on
what those who support them are doing—
that is, to gun-club meetings, hunters’' re-
ports, gun collectors’ awards, and the like—
their publications are widely read, and in
this case their attacks on the Administra-
tion’s bill set off still another flood of com-
munications to the subcommittee. One of
these, from the Wabash Valley Gun Collec~
tors' Assoclation of Indiana, asked, “Are these
bills in the best interest of the honest God-
fearing American citizens who value the heri-
tage of their Founding Fathers very highly
of their right to keep and bear arms or, are
these bills designed by bureaucrats and
power-mad politicians for reasons best known
to themselves?” Another, from the Sports-
men’s Council of New York State, charged
that enactment of 8. 1592 would create “a
substantial and prolonged increase in the
rate of violent crime throughout the nation.”
A third, from the Boone and Crockett Club
of New York City, stated that such a law
“would be an inconvenience that would be
resented.”

Most of the people who own guns and
frequently use them live on farms or in vil-
lages, towns, and small cities. The only news-
papers most of them read are their local ones,
many of which subsist, in part, on “news"”
items distributed free by various special-in-
terest editorial services, such as the one the
N.8.8.F. provided. In the spring and summer
of 1965, hundreds of stories on the contents
of 8. 1692 appeared In the guise of straight
news reports in small papers around the
country. For example, the Cold Spring, New
York, News & Recorder repeated the seven
falsified provisions of the bill publicized by
the American Sportsmen's Foundation and
went on to say, “The present time is regarded
as an ideal time for the sporting fraternity
to rise up and protest vehemently against
more governmental control.” Other papers,
such as the San Angelo, Texas, Standard-
Times and the Great Barrington, Massachu-
setts, Berkshire Courier, printed stories quot-
ing at extensive length, and without gues-
tion, statements made by local gun sports-
men, gun collectors, and gun dealers who
were repeating the charges made by the
N.R.A. and the N.8.8.F. Other papers went
further. One of them, the Gongales, Louisi-
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ana, Weekly, ran a news article under the
headline “MAIL ORDER GUN BUSINESS,” which,
except for the deletion of two brief sentences
and one clause, was an exact replica of the
N.R.As April 9th letter, without quotation
marks. And others went further still. For
example, the Fort Dodge, Iowa, Messenger &
Chronicle, in a news story headed “6UN BILL
MAJOR THREAT,” repeated the N.R.A, letter al-
most verbatim and, here and there, added
some fabrications of its own to make the bill
seem even worse. Then, in case any of their
readers had missed the point, many of these
papers filled their letters-to-the-editor col-
umns with correspondence that again re-
peated verbatim the material sent out by
the N.R.A. and the N.S.S.F.

Newspapers that helped spread this kind
of word about the bill were not unduly
energetic about correcting their errors. The
Pulaski, Virginia, Southwest Times, for
instance, published a couple of columns on
8. 15692 by Jack Lovett, Jr., who totally mis-
reported the bill's contents. A reader sent
Lovett's article on to Senator Dodd and de-
manded an explanation. Dodd replied, "“For
your information, Mr. Lovett is in error and
I consider his reporting to be irresponsible,”
and included with his reply a copy of the
bill and some material explaining it. The
reader passed all this on to the editor of
the paper, Dan Rooker, who ran a half-page
editorial on the subject, most of which con-
sisted of a reply by Lovett to Dodd’s charges.
Accusing Dodd of ‘“ruthlessness,” Lovett
wrote, “Every word I sald in my two columns
regarding 8. 1592 was true and checked.” His
sources, he wrote, were the NR.A, (“a fine,
patriotic organization’”), the N.8.S.F. (whose
sponsors included firms that ‘“certainly . . .
would not be a party to sending out false
and irresponsible information”), and the Na-
tional Wildlife Federation (which "no one
can truthfully call . . . irresponsible”).

Dodd had no greater success when he con-
fronted misinformed opponents face to face.
During the hearings, he continually ran into
the kind of intransigent disbelief that was
revealed during a colloquy he had with a
witness named Harry R. Woodward, who
was director of the Colorado Game, Fish, and
Parks Commission:

“Mr. Woopwarp. Colorado is a great hunt-
ing state, and this form of outdoor recrea-
tion represents a very tangible and important
factor in its economy. Last fall, a hundred
and fourteen thousand non-residents hunted
in Colorado, paying three million, a hundred
and seventeen thousand dollars for hunting
licenses. This represents sixty-six per cent
of all revenues derived from hunting and
fifty per cent of total revenues realized by
the Colorado game, fish, and parks depart-
ment in 1964. Since this department is
financed entirely by license revenues, fines,
and taxes on sporting goods, anything that
affects bhunting or fishing, and especially
hunting or fishing by non-residents, deals
a body blow to this department's self-financ-
ing ability.

“Senator Dobp. Can you point out any-
thing in this bill that will restrict any
hunter in Colorado paying his license from
doing what he has been doing right along?

“Mr. WoobpwarD. Senator, we are concerned
with the question of interstate traffic and the
permission of an individual to transport his
firearms interstate.

“Senator Dopp. That is what I am talk-
ing about. You point out to me anything in
this bill which says he can’t carry his shot-
gun or rifle into Colorado.

“Mr. Woopwarp. We are concerned here
that the powers of the Secretary of the
Treasury could be construed to the point
that regulations, that his regulations, could
make it difficult, if not Impossible, to do
this.

“Senator Dopp. You are not serlous about
that? Are you saying that the Secretary of
the Treasury could by regulation write into
this legislation something that is not in it?
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“Mr. Woopwarp, He could make it mosyu
difficult for a man to get a permit.

“Senator Dopp. I can say only what the
Secretary and the Attorney General said yes-
terday—that is preposterous. You heard him
when you were here yesterday say that the
applicant is protected by the Administrative
Procedure Act, and that is what our courts
are set up for. He has to apply the rule of
reason that if the applicant doesn't agree
with his judgment, he has an appeal; he has
more than one. But, in any event, the most
important thing I want to point out here is
that you obviously haven't read the bill if
you think that any word of that would
prevent a sportsman from going to your state
with a rifle and shotgun and go hunting.
There is just no such thing in the bill.

“Mr. Woobpwarp. Well, it is obvious, Senator,
that we are anxious about this provision and
how it might be implemented in terms of ad-
ministrative procedure.

‘‘Senator Doop. I know. But you can't impli-
cate a case of legislation that way by regula-
tion; your attorney general will tell you that.
Go ahead.

“Mr. Woopwarp. Thank you, sir. To restrict,
in any way, the non-resident’s ability to bring
firearms into Colorado with which to hunt,
as 8. 1592 proposes to do, poses a serious
threat to the financing of this department's

work.

“Senator Dopp. I want to say again that
there is no such restriction in the bill.

“Mr. Woopwarp. In addition, it poses a
serious threat to the economy of the whole
state of Colorado, for it proposes to tamper
with a form of outdoor recreation that pro-
vides nearly one hundred and fifty million
dollars annually to Colorado’s economy,
spread out over every county, community,
municipality, and hamlet in the state. This is
an economic factor that no state can afford
to have jeopardized. And it is an economic
factor that receives the majority of its stimu-
Ius from the non-resident big-game hunter
and more specifically the non-resident elk
hunter, Stringent restrictions on transport-
ing hunting rifles into Colorado by non-resi-
dent big-game hunters would seriously
threaten this source of income to Colorado.

“Senator Dopb. There is no restriction in
this blll. I want this record to be clear on
that. There is jJust no restriction on trans-
porting a hunting rifie into Colorado. I don't
know where you got thls information from.
But if you take the time to read this bill, you
would agree with me. There is no such lan-
guage in the bill,

“Mr. Woopwarp. I am happy to have you
assure us of that, Senator.

“Senator Dopp. All you have to do is read it.
I think you have been reading some of this
propaganda. Go ahead.

““Mr. WoobwWaRD. Economics aside, the re-
strictions that would cause Colorado to lose
its non-resident hunter would seriously im-
palr the game, fish, and parks department's
ability to manage its game-animals and birds.
The non-resident is a major asset to a state's
program for managing its game.

“Senator Doopn. Let me interrupt you to say
that there is no restriction; the hunter-
sportsman can bring his guns in your state.
The only restriction you have on him will be
your own state law under this bill.

“Mr. Woopwarp. That is reassuring, Sena-
tor. I will move on. I realize that time is of
the essence.

“Senator Dopp. I don't want you to think
that I am aggressive about it, but we have
been putting up with this information for a
long time, and it shocks me that a commis-
sloner of fish and game in Colorado should be
thinking that. There is just no such thing in
the bill.

“Mr. Woopwarp. Senator, this hunting is,
of course, our lifeblood, and we are going to
be extremely watchful of all these measures,

“Senator Dopp. But lifeblood is not by
falsehood.”

When Woodward moved on, it was to say
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that he objected, in addition, to there being
“no limitations written into the legislation
that would place any curbs whatever on the
regulatory power over firearms to be exercised
by the Secretary of the Treasury or his
agent.”

Onece again, Dodd had a try at setting him
right: "I would say in answer to that that
there are limitations on the regulatory power.
We have the Administrative Procedure Act,
as I sald earlier, and we have the courts.
And here again the propaganda has been
outrageous about this. We have just the same
protection with respect to regulation under
this law as you have under every other law of
the United States, no less, just as much,”

Woodward nodded, and said, “Unlimited
power of this nature is inherent only in a
dictatorship form of government, never his-
torically in a government that is ‘of the
people.’ "

A little later, the witness got around to
another favorite argument, which led to the
following exchange:

“Mr. Woopwarp. S. 1502 would infringe on
the explicit Constitutional right of the na-
tlon's citizens to bear arms. It is our conten-
tion that this Constitutional guarantee, pro-
vided in the Bill of Rights, was conceived by
those who wrote and signed this document,
which is everything to all citizens of this
country, to guarantee each person the right
to bear arms in defense of his liberty and for
peaceful pursuits. Any infringement on that
right would be met, quickly and with deter-
mination, by serlous legal challenge.

“Senator Dopp. Are you a lawyer, Mr. Wood-
ward?

“Mr. Woopwarp. No, I am not.

“Senator Dopp. Have you consulted com-
petent lawyers as to the Constitutionality of
this bil1?

“Mr. Woobpwarp. I haven't at this stage.

“Senator Dopp. You have not?

“Mr. Woopwagrp. I am sure that we would.

“Senator Doop. I should think you would
have done so before you made this statement.
I don't think you really know anything about
the Constitutional aspects of it, do you?

“Mr. Woopwarp. No, I am concerned about
the Constitutional aspects of it.

“Senator Doop. Being concerned about it
is something else. Are you in a position to
give us advice on the Constitutionality of
this bill?

“Mr. Woopwarp. No. I have no legal train-
ing.

“Senator Dopp. You didn't hear the At-
torney General, what he said yesterday about
it?

“Mr. Woopwarp., No.

“‘Senator Dopop, Have you read the cases of
the Supreme Court, sir?

“Mr. Woopwarp. No, I haven't.”

By one recent count, there are in this
country fifteen magazines devoted entirely to
firearms. The American Rifleman is the most
widely distributed, but the others have a
combined circulation that is twice as large.
The leader among these is Guns & Ammo,
with average monthly sales of close to two
hundred thousand copies. From the time it
was founded, in 1958, Guns & Ammo had
bullt up its circulation in part by periodically
bombarding its readers with threats of im-
pending gun legislation, and it had contin-
ually warned them that the price of firearms
freedom was eternal political vigilance. As
the magazine saw it, gun owners faced an
uphill fight, because, as it told its readers in
1960, “every do-gooder, pacifist, subversive,
pinko, traitor, and gangster misrepresents
them.” This theme was a favorite at the
magazine. “For the most part, the anti-gun
tirades have been insidious half-truths,
downright lies, with a goodly measure of
slander thrown in,” Thomas J. Slatos, the
publisher and editorial director, wrote in an
editorial shortly after S. 1592 was introduced.
“We have seen some of our own editorial
material completely twisted and taken out
of context and used as an illustration of the
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‘Irresponsibility of this country’s shooters.’
We don't deny it hurts.” More recently, the
magazine observed editorially that “the gun
owners of this country are the subject of one
of the most vicious propaganda campaigns
ever.” No one could have agreed more whole-
heartedly with this assessment than the lead-
ers of the movement to enact a gun bill. In
their view, Guns & Ammo had misled more
people more often than any other outlet in
the entire campalgn. “Guns & Ammo has
been to truth as guns are to life,” one of
them said not long ago, and added, “Or may-
be I should say, ‘Magazines don't lie to peo-
ple; editors and writers lie to people.’ ” The
editors and writers of Guns & Ammo were
apparently unprepared for the introduction
of 8. 1592, for it wasn't until summer that
they joined the battle against it. When they
did, they made up for lost time. In the July
issue, Siatos published an article called “The
Real Facts Behind S. 1592, which stated at
the outset, If you, as a collector, hunter,
target shooter, gun dealer, gunsmith, or small
manufacturer wish to lose your rights to
own guns, to go hunting, target shoot, deal
in firearms, read no further., This bill will
ultimately confiscate your guns, make it
impossible for you to hunt or stay in busi-
ness.” For those who read further, there was
a section-by-section analysis of the bill, pre-
ceded by the admonition “It is time consum-
ing, but if you love your guns or want to stay
in business, you had better take the time.”
Almost nothing in the analysis—not even
the letters and numbers identifying the sec-
tions—was correct. Of the thirty-odd points
made, a few of the more blatant distortions
were that if 8. 1592 was enacted there would
be “no more mail order of firearms of any
type;” that collectors of antique guns living
in states with strict firearms laws would have
to take out licenses, which “will probably not
be granted . . . and your guns will be con-
fiscated;"” that it would be “illegal for any
dealer to sell a firearm except to a resldent
of his state;” that all gun club reloading
would require a $500 or $1000 license and
“if for any reason they do not like your looks,
your politics, your religion, or anything else,
you may not be allowed a license in the first
place;” that there would “be no more fine
foreign sporting guns of any type;” and that
the bill constituted “an open demand on
the state, cities, counties to impose the true
restrictive legislatlon which, summed up in
a few brief words, is registration, then con-
fiscation.” When Siatos was asked later about
the misrepresentations that the article con-
tained, he replied, “All I can say is this is
what we call editorializing.”

Slatos was never called upon to character-
ize the magazine’s actual editorials. A typi-
cal one, which appeared the following month,
concluded, “Summing up, no matter what
the proponents may whine in support of re-
strictive firearms legislation, no matter how
they may lle and connive, manipulate and
manage news, their efforts can have but
only one ultimate result—no firearms in the
hands of our citizenry.” Although the editors
of Guns & Ammo often found the language
a slippery business, they never entirely lost
their hold on it, as some of their competitors
occasionally did—for example, Guns & Game,
whose editorial writer once proclaimed, “It's
up to us to convince every legislator, every-
where, that we mean exactly what we say.
This means that gun owners, gun clubs, and
sportsmen’s groups must begin glving ac-
tive, open support to the avowed enemies of
the people’s right to bear arms.” When it
came to vituperation, though, Guns & Ammo
had few rivals. In that same August issue,
the editorial complained about ‘“the wishy-
washy legislators and milk-sop news-dissemi-
nating media which have stuffed down our
throats the kind of insulting drivel we have
been subjected to the past year and a half,”
and added, “It's time we throw up.” In that
issue, too, the magazine admonished its
readers, “In everything we do for this cause,
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we must approach it with dignity, avolding
any language or intemperate statements
which might cause more harm than good.”

As any demagogue knows, once a band of
followers has been recruited and stirred up,
it has to be kept stirred up or its members
will lose interest and drift away. Guns &
Ammo kept its readers stirred up by continu-
ing to print scare editorials and articles about
5. 1592, and also by giving its followers spe-
cific tasks. In an article entitled “Operation
Gun-Law '65," the magazine reproduced a
model antl-gun-law advertisement, which, it
stated, had been “‘specifically designed by ex-
perts on firearms legislation and by people
who know how to persuade readers to act,”
and which, it went on, could be placed “at
nominal cost' in local newspapers. A banner
headline at the top of the advertisement
asked, “Are you a killer?” and the text below
answered, “Some lawmakers think so. That is,
if you own a gun. Or import, sell, repair, or
collect firearms of any size, shape, or caliber.
In fact, these few lawmakers mistrust you so
completely that their anti-gun bill now pend-
ing in Congres: would ultimately deny you
the right to own or buy a gun ever again.”
The magazine also presented a two-minute
script that readers were asked to have re-
corded by the telephone company (prefer-
ably in a woman’s voice), so that when a cer-
taln number was dialed the record would
be played back. “You have probably been
aware of the blased anti-gun news coverage,”
the script began, and it went on, “Buried in
the text of the Dodd bill are provisions which
would empower the Secretary of the Treas-
ury or his agent to prevent the purchase (or
possibly confiscate) guns used for hunting,
target shooting, collecting, or other legitimate
pursuits.” In addition, the magazine began
pushing a “promotional kit,” consisting of a
lapel pin, an embroidered cloth emblem, and
five bumper stickers, and selling for two dol-
lars and a half, Each item in the kit was
emblazoned at the top with the legend “Guns
& Ammo Magazine” and, below that, “Sup-
port Your Right to Keep and Bear Arms.”
Just what it was promoting most was not
clear. The magazine urged its readers to buy
promotional kits for themselves and their
acquaintances, to read Guns & Ammo for
news of the latest developments on the gun-
bill front, to renew their subscriptions to
Guns & Ammo in order to stay abreast of the
issues, and to give their friend subscriptions
to Guns & Ammo.

The sole purpose of the entire campaign
of deception was to persuade all those in
the country who owned guns and wanted to
keep them that their only hope lay in mak-
ing their total opposition to 8. 1592 known
to their lawmakers—preferably in writing.
The N.R.A. letter of April 9th concluded by
exhorting all members of the Assocliation
and thelr friends to let the President and
the Congress know how they felt. '"“Write
now, or it may soon be too late,” Orth warned.
To make the task easler, he included a page-
long list of instructions, headed “How to
Write Your Letter” and glving such advice
as “Do not send the enclosed letter to your
representative,” “Do not doubt for one sec-
ond the effectiveness of your one voice, Some-
thing you say may be the one thing to
change an opinion,” and “Do not leave this
to someone else to do. If the battle is lost,
it will be your loss and that of all who
follow you.” The N.8 8 F. invariably included
a plea of this sort in its bulletins, too: “It
is imperative that you write the President
and express your opinion on 8. 1502 and ask
for public hearings on S. 1592. You should
also write the U.S. representatives and sena-
tors from your state. . . . Letters from you
and your friends are important!” And Guns
& Ammo pounded away at the need for
letters several times in each issue. “Nothing
impresses an elected lawmaker as much as
a massive amount of mail from people who
vote in his district,” it told its readers in
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August. “It is the one proven way to persuade
a legislator to act.”

During the month preceding the campaign
set off by the NNR.A., the White House re-
ceived fifty letters on 8. 1592, divided just
about equally pro and con. During the fol-
lowing month, it received twelve thousand
letters, all but a few opposing the bill,
Within two weeks after Orth alerted his fol-
lowers, the Subcommittee to Investigate
Juvenile Delinquency got fourteen hundred
letters, forty-seven of them favoring the bill,
and the Commerce Committee got over two
thousand, four of them favoring it. When
the N.8.S.F., the conservationists, the small-
town newspapers, and the gun magazines
entered the campaign, the mail stepped up
s0 sharply that during the whole spring and
summer of 19656 congressional offices were
hard put to it to answer it even with form
letters and automatic typewriters. “I have
received many more letters on this question
than any other so far this year,” Senator
Roman L. Hruska, Republican of Nebraska,
said that May. "By actual count, only three
letters supporting the bill have been received
80 far out of more than three thousand.”
Over the years, Hruska had led so many
fights for special-interest groups, including
the fight against the earlier gun bill, that
he had become known as the Senate's most
fearless defender of the strong—a record
that prompted H. L. Hunt, the Texas bil-
lionaire and Ur-rightwinger, at about that
time to mame Hruska as his choice for the
Presidency. This prompted some ohbservers
to question Hruska's figures, but, as it
turned out, other senators reported similar
responses. “I have received an enormous
amount of mail, really enormous, almost un-
believable . . . expressing opposition to this
bill,"”" announced another Republican, Sen-
ator Jacob Javits, of New York, who sup-
ported the bill. And the situation across the
alsle was the same. "I can recall no issue,
either international or domestic, in my
tenure in the Senate that has aroused the
people of the state of Wyoming as this one,”
sald Senator Gale McGee, who opposed the
bill. In most Senate offices, it was reported,
mail on 8. 1682 was running far heavier
than it had in recent years on any other
issue—even the Medlcare bill, which had
been a matter of intense controversy, In
Congress and out, for a generation, or the
war in Vietnam. And, unlike the mail on
these two issues, almost all the letters on
8. 1602 opposed it. To those who were in-
volved in the day-to-day struggle to push
a workable gun bill through, the overwhelm-
ing opposition was as saddening as it was
frustrating. “These sportsmen are mostly
ordinary, decent fellows,” Willlam Mooney,
Jr,, a fleld investigator on the subcommittee
staff, remarked at one point. “They have no
idea that they have been intentionally mis-
led for someone else’s personal gain, and
that they are indirectly responsible for
thousands and thousands of unnecessary
deaths and injuries every year. If we could
only get the truth across to them, they'd
back us all the way.”

Though many senators mentioned the
number of letters they had received on the
gun bill, few of them sald anything about
what the letters were like. In all probability,
this was because no senator who does his job
has time to read the mail from constitu-
ents—unless they are personal friends or
notably influential citizens—and it appears
that not many senators have the inclination
to. “I tried it for a time when I first came
here,” one of them remarked not long ago.
“I nearly went into another line of work.”
If he had read his mail on the gun bill, he
very likely would have. Ordinary and de-
cent as the grass-roots members of the gun
lobby may be, they include a disproportion-
ate number of people who become highly in-
temperate, or worse, when any kind of gun
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legislation comes up. Since members of the
Senate whose aides had told them about this
tendency were unlikely to bring it up, and
thereby reflect on their constituents’' man-
ners, the subject was left to a couple of out-
siders who made statements before the sub-
committee in the course of its hearings that
year. One of them was Leonard S. Blondes,
a member of the Maryland Assembly, who
had introduced a bill there some years earlier
to require a three-day walting period be-
tween the purchase and the delivery of a
hand-gun. Blondes thought that he had the
support of the N.R.A., which had helped
him draft the bill, but, as it turned out,
the N.R.A. sent a special bulletin to all its
members and clubs in Maryland telling them
about the bill and urging them to get in
touch with their assemblymen and express
their views. (In the case of unobjectionable
proposals like Blondes’, the Association sel-
dom advised its members to oppose them,
preferring instead to suggest that they “get
in touch with" or “make their views known
to” the lawmakers Involved, which added up
to the same thing.) The assemblyman who
was got In touch with the most was Blondes,
and he testified that he was “deluged with
letters, telegrams, and telephone calls in op-
position,” many of which were "ugly, ob-
scene, and threatening to my wife and chil-
dren.” The second outsider was Rabbl Harold
P. Bmith, chairman of the legislative commit-
tee of the Rabbiniecal Council of America,
who reported to the subcommittee that after
he had written several letters to newspapers
stating that the Council supported S. 1592
he began getting “fury-saturated letters"
that amounted to “a stream of invective.”
Responses of this sort were clearly no news
to the N.R.A., which always asked its mem-
bers to write "courteous” letters, or to the
N.8.8.F., which urged recipients of its bul-
letins to “avoid abuse,” or to Guns & Ammo,
which, at one time or another, called on its
readers to write letters that were "calm,”
“rational,” ‘“sensible,” “intelligent,” and,
finally, “sane.”

An examination of some four thousand
letters recelved by several members of the
Senate Subcommittee to Investigate Juven-
ile Delinquency revealed that many of the
opponents of S, 1592, or any other gun bill,
did not heed the advice. The two following
letters—from men in Indiana and New
York, respectively—fairly represent about ten
per cent of all those received (and perhaps
more than fairly, since they, unlike many
others, are printable) :

“The news paper statement that you crack
pot senators were passing your illegal and
contemptible gun Laws whether we like the
results or not sounds just like crooked cheap
two-bit politicians. Particularly one who's
state is loaded with gangsters and hoodlums.
We all know the number of gang murders
you've enjoyed in your state. We wonder why
these gangsters have such a haven and pro-
tection as they enjoy. Got any ideas? Rifle
Assoclation members uphold the law, not
violate the law. We are not about to sur-
render our firearms. Not to you or to your
appolnted Gestapo. I'll kill anyone who tries
to take away my gun.

“I wonder if you scum really know any-
thing about what your talking about or if
your just yelling as a smoke screen to cover
up some of the dirty work in Washington.
The trouble with you scum in office you
shirk your jobs and pass it on to others to
do so it doesn't get done. I often wonder
if you really want to stop crime or if you
would rather keep it going just to get the
funds that go with it.”

Another group, representing perhaps two
or three per cent of the correspondents, had
clearly gone beyond the point of anger, like
a man in Georgia who wrote a fifteen-page
letter, part of which went:

“Senator Dodd and Drew Pearson are part-
ners in crime, not enemies, and both are
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multimillionaires. Both made their millions
selling British Fabian ideas and merchan-
dise in this country. They got over a million
dollars apiece for selling millions of dollars
worth of inferlor quality guns made in Com-
munist countries, for the red British Fabian
bosses, to the American armed forces."

And like a woman living on upper Fifth
Avenue who remarked that she couldn't un-
derstand the support for the bill, and added:

“It seems a bit odd because with the Jews
s0 powerful in the U.S. what they did to
the Arabs could be done to the American
people.”

A far larger group demanded that the gov-
ernment, and particularly the Supreme
Court, “stop coddling criminals.” Many of
the letter writers in this group urged pas-
sage of the Casey bill, and several went
further, among them a man in Massachu-
setts who wrote:

“A soclety that attempts to legislate
against the gun is a sick society. Obviously
the solution is to legislate against the man.
Anyone committing a crime of any kind
with a gun should be given a mandatory
death penalty.”

But excerpts from the bulk of the let-
ters—upward of eighty per cent, including
many in the categories already lsted—in-
dicate how thoroughly the leaders of the
gun fraternity had done their job:

“It is your sworn duty to uphold the Con-
stitution. Preserve our sacred right to keep
and bear arms. Oppose the Dodd bill. Don't
take our guns from us. They are just for tar-
get shooting and hunting. Vote against
8. 1592

“I am against the registration of rifles
and shotguns. History shows that registra-
tion leads to confiscation.”

“Please send me a copy of 8. 1592 so I
can see what's in it. May I urge you to vote
against such restrictive measures.”

“I understand hunting guns will be con-
fiscated. I am against that and anybody
who is for it. Vote no on 8. 1592.”

“We have seen articles on the LBJ-Dodd
bill and advertisements stating that it is a
bill to deprive the people of the right to own
firearms. Please, please, oppose it.”

“Do not pass anti-gun bill 8. 15921 We
enjoy our hunting and sportsmanship.”

“Register Communists, not firearms!”

“I understand that Johnson and the Com-
mies want to pick up our firearms. Don't let
them do it. Vote against S, 1592.”

“The notorious Sullivan law has never
worked, why should Dodd’s vicious bill. Vote
no. '
“8. 1692 will just disarm the law-abiding
citizen and not affect the criminal.”

“I want to protect my home and loved
ones. Stop the Dodd bill.”

“The Dodd bill will disarm the people
and make them an easy prey to the enemy.
Stop S. 1592, the Communist plot.”
pI“GunB don't kill people; people kill peo-

E.ID

Some writers were apparently so lost in
the gun lobby's smokescreen that they en-
dorsed what the N.R.A. feared the most:

“The Dodd bill is too strong. Why not just
require that every gun owner have a permit
for each gun?”

“I am opposed to any gun law other than
tl;esreglstratlon of all firearms. No on 8.
1592."

Difficult as it may be to believe that any
senator would be Influenced by mail of this
sort, the fact that many voters are vicious,
nutty, or misguided does not alter the fact
that they can vote. And if millions of voters
support or oppose a measure for the wrong
reasons, they are still millions of voters.
“Sometimes large groups of constituents can
be ignored, but sometimes they can't,”” the
administrative assistant to a senator on the
subcommittee remarked not long ago. “What
we try to determine first about our mail on
a given issue is whether the writers are
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organized. If most of the mail comes down
on one side of an argument and makes the
same points, valid or not, that's one sign that
an organization is behind it all. Another sign
is if many of the wrlters refer to the bill by
its number. Newspapers rarely mention bill
numbers in news storles, so if a letter does
we can be pretty sure that someone put the
correspondent up to writing it. For example,
we got a lot of flak when the boss supported
the consular treaty with Russia. The mall
against it was very, very heavy. But the let-
ters were not strikingly similar, few of the
writers mentioned the treaty bill by number,
and we knew from experience that the total of
letters from rightwingers, who were naturally
the chief opponents, practically equalled the
total of right-wingers. All this made it pos-
sible for the boss to support the bill. However,
the mail on the gun bill has been a different
story altogether. It has been immense in
number and obviously coordinated. Besides
these factors, we have reason to belleve, again
from experience, that for every hunter or
gun sportsman who has written us there
are from fifty to a hundred others who feel
the same way but haven’'t got around to
speaking out. So, to see what would happen
to us the next time Electlon Day rolled
around if we supported the bill, all we had
to do was multiply the number of letters
against the bill by fifty or a hundred, because
these gun people are the kind of people who
never forget. In 1965 alone, we got over five
thousand letters opposing S. 1592—or what
the writers thought was S. 1582. My boss
won by a comfortable margin last time, but I
can't imagine that he would intentionally
toss & quarter to a half million votes into his
opponent’s lap next time.”

The blizzard of letters that swept through
the halls of Congress that year—some say
it was the greatest in American political his-
tory—prevented the first session of the do-
almost-everything Eighty-ninth Congress
from doing anything about S. 1592. That
August, the bill's supporters were temporarily
encouraged when the American Bar Associ-
ation, at its annual convention, rejected a
plea made before it by Orth and endorsed
8. 1592 by a vote of a hundred and eight-
four to twenty-six. And when the riots broke
out in Watts and Cicero later that month,
interest in gun legislation flickered again. In
the end, though, it appeared that the peo-
ple who favored strong gun controls as a
means of keeping guns out of the hands of
Negro rioters were greatly outnumbered by
the people who opposed gun controls as a
means of Kkeeping guns in the hands of
whites living near ghetto areas. “In the final
analysis,”” Guns & Ammo noted that fall,
“rampaging hoodlumism such as experienced
in Los Angeles, Chicago, and other major
cities may yet be a blessing in disguise which
will do a great deal to preserve our precious
right to keep and bear arms.” Figures that
were gathered later indicated that the maga-
zine's estimate of the riots’ effect was prob-
ably right. Of the four thousand guns bought
in one day in and around Watts during the
riot there, only thirty-seven were bought by
residents of Watts itself.

Dodd, who was still hoping that some ac-
tion might be taken, began pressing Hruska,
the ranking Republican on the subcommit-
tee, to agree to a date for a vote on the bill—
a matter of senatorial courtesy rather than
anything required by the rules. Hruska, for
his part, displayed little concern for the leg-
islatlve amenities; he stalled for weeks, and
then suggested a date that happened to be
two days after Congress was expected to ad-
Journ. Apparently unaware of this fact, Dodd

. Congress adjourned on schedule, and
the bill was postponed until the next session.
Even if the bill had been pried out of the
subcommittee—and an informal tally indi-
cated that it would have been, on a full
vote—it would have faced a series of other
traps: the subcommittee’'s parent body, the
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Judiciary Committee, which was controlled
by conservatives;, the Commerce Committee,
most of whose members were from hunting
states; the Senate itself, with a similar im-
balance; and, finally, the House, which ordi-
narily suffers from excessive timidity when
it is confronted by powerful speclal-interest
groups.

The second sesslon of the Eighty-ninth
Congress convened in January, 1966, and in
March Senator Dodd amended his bill to
meet generally agreed upon valid criticisms
made of it during the previous year's hear-
ings, and also to make it conform more
closely to the Administration’s measure. In
the end, the two bills came out much alike,
the prinecipal differences being that Dodd's
bill retained an afidavit procedure for the
mall-order purchase of rifles and shotguns in
interstate commerce instead of the outright
prohibition of their sale to individuals via
mall order; that it raised the license fee for
dealers from one dollar to twenty-five dol-
lars instead of to one hundred dollars, as the
Administration’s measure required; and
that it exempted from control the antique
arms so popular with collectors. This time,
Dodd didn't wait for Hruska to settle on a
date for a vote but brought the bill up him-
self, on March 22nd, and got it through the
subcommittee by a vote of six to three. (The
number of members on the subcommittee
had recently been raised from eight to nine,
Senator Edward M. EKennedy, Democrat of
Massachusetts, being the ninth.) The victory
was a modest one, for now the bill was in the
hands of the full Judiciary Committee’s arch-
conservative chalrman, Senator James O,
Eastland, of Mississippi—the master among
chairmen when it came to keeping legisla-
tlon in his committee rather than getting
it out. He kept 8. 1692 there throughout that
spring with little difficulty, and most of the
summer as well. Then, on August 1st, in Aus-
tin, Texas, a student named Charles Whit-
man lugged an arsenal of weapons to the
top of a tower at the University of Texas and
proceeded to kill sixteen people and wound
thirty-three more, At once, public demand
for strict gun laws rose. Although opponents
of the two gun bills before the Senate were
quite right when they pointed out that noth-
Ing in elther measure would have hindered
Whitman from going on his homicidal spree,
the bill's proponents ignored the fact and
cited the incldent as further evidence of an
urgent need for new gun laws. President
Johnson said that it was high time to put
a stop to the unnecessary toll of human life
taken at gunpoint (at the time, the anuual
clvilian casualties from gunfire at home were
three and a half times as great as the casual-
tles among American soldiers in Vietnam,
though this was a statistic that he did not
cite), and Senator Dodd once again called
for immediate action on S. 14 or S, 1592.

The gun owners responded quickly, vocif-
erously, and In far greater numbers than
before. On August 3d, Scripps-Howard papers
around the country ran an article discussing
the slaughter in Austin and reporting on
the status of gun legislation, under the
headline “Gun Control Bill Up To Eastland.”
Within a few weeks, Eastland's office re-
celved over three thousand letters, telegrams,
and postcards urging the Senator to sit tight.
At the same time, the gun magazines went
back into action. “Once again the millions of
legitimate, law-abiding citizens across the
nation are compelled to try to reason with
hysteria, counter half-truths with logic, and
stand up to overwhelming opposition from
the comparatively few rabld anti-firearms
proponents who control most of the nation’s
press, radio, and television,” Guns & Ammo
stated. “We can be certain that elements
such as the Communists are sure to make
an issue of this again—and would rejoice to
see our nation disarmed.” The magazine did
not explain why, if that was so, some Com-
munists persisted In dumping their surplus
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military weapons here. In the course of the
hearings the year before, Dodd had brought
this fact out while questioning Robert N.
Margrave, director of the State Department’s
Office of Munitions Control. “You know we
have warehouses all across this country filled
with small-arms ammunition bearing the
label ‘Made in Russia.' We know all about
this. You must know about it, too,” Dodd
said, Margrave replied, “Yes, indeed, sir.”
Later evidence revealed that some of the am-
munition was for tens of thousands of
Tokarevs, semiautomatic rifies, made in the
Soviet Union, that had been shipped to the
United States, via other Iron Curtain coun-
tries, since the end of the Second World War.
The largest mail-order firearms concern in
the country, Interarmco, which has been said
to have more weapons in its warehouses, in
Alexandria, Virginia, than all those possessed
by the United States military forces, imported
forty-five hundred Tokarevs in 1962 alone.
A number of these were subsequently found
to have been sold to members of the Ku Klux
Klan in McComb, Mississippl, and Selma,
Alabama. Almost none of them have been
traced to hunters, who are not disposed to
use semi-automatic weapons, however intent
they may be upon getting their quotas. (“Let
us sustain abiding falth in the Second
Amendment of the Constitution,” Interarmco
appealed in an advertisement opposing
8. 1592, “Let us also not forget what took
the Minutemen from Lexington and Concord
to Yorktown and the Marines from Guadal-
canal to the top of Mount Surabachi on a
place called Iwo Jima.”) Nor was the arms
trade with the Communists restricted to
Tokarevs and Interarmco. The Service Arm-
ament Company, of Ridgefield, New Jersey,
one of the many mail-order firms that have
sold Russlan weapons, advertised the
“M.E.V.D. secret police pistol” for sale at
forty-nine dollars and ninety-five cents in
its catalogue, saying, *“Fantastic Russian
Secret Police Agents used these rare revol-
vers to terrify and kill enemies of the State.
These tools could tell of many a bloody tale
when being used during the purges of the
1930s. Guns have original Bolshevick mark-
ings which identify them as to thelr owner-
ship.” The firm also offered a 120-mm. “colos-
sal Russian siege morter still used by the
Red Army" for sixty-nine dollars and ninety-
five cents. Some observers wondered whether
the rate at which Americans were currently
shooting one another down hadn't made
disarming them unnecessary. And others
pointed out that Americans’ resort to the
use of guns to commit mass murders was a
definite plus, politically speaking, for ene-
mies abroad. As Karl E. Meyer, a columnist
for the Washington Post, wrote from Lon-
don, “Not all the gold in Moscow and Peking
could have purchased more wretched pub-
licity for the United States than Charles
Whitman's salvo of bullets in Austin.”

At the end of the summer, S. 14 and S.
1592 were still locked fast in the Judiciary
Committee, and thelr supporters saw little
chance of dislodging them. It was rumored
that although most of the committee’'s mem-
bers didn't want to incur the gun lobby's
wrath by approving a bill, neither did they
want to be charged with cowardice by their
constituents, a majority of whom favored
the bills. Apprehensive that the latter senti-
ment might prevail, Hruska, at the end of
August, submitted a new bill, which was
much like the one that Dodd had introduced
before the Kennedy assassination. This move
produced a countermove, led by Senator Ed-
ward Kennedy, who proposed that the new
measure be voted out at once. Hruska was
puzzled by this, until Kennedy announced
that he intended to amend the Hruska bill
on the Senate floor by replacing it with S.
1592. On September 22nd, the committee
voted out the Hruska bill, by a vote of ten
to five. Gun owners were alerted at once and
asked to appeal to all senators not to amend
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the measure. Once again, a storm of mail hit
Congress. This time, however, pressure
wasn't necessary, for Hruska put off filing
the report on the bill until October 19th,
and three days later the Eighty-ninth Con-
gress adjourned. Since no bill survives the
Congress in which it is Introduced, all
three measures expired with adjournment.

To prepare for the next round, in the com-
ing Congress, the NNR.A. and its allies con-
tinued to mislead their followers, and their
followers continued to make their misguided
views known to their representatives. That
December, the American Rifleman ran an
editorial entitled ““The Big Half-Truth and
Smear by Association.” The smear turned
out to be “a calculated campaign” to asso-
clate men and their guns with “a sinister
suggestion of illegality,” and the big half-
truth was that “even distorted facts are now
being misquoted by firearms critics.” The
best example the magazine could come up
with was the use made of a recent poll show-
ing that a majority of the people wanted a
gun law. The poll itself, the magazine
charged, had been “whipped up in part, no
doubt, by the tidal wave of phony publicity,”
and the editorial went on to point out that
those who cited the poll “neglected to say
that the demand was 5% less than In a pre-
vious survey 18 months earlier.” The edi-
torlal neglected to say that at this lower
point the demand stood at seventy-three per
cent of those polled, and that what they de-
manded was not a modest law like 8. 1592
but a strict one, requiring the registration
of all firearms; the magazine also neglected
to say that only twelve per cent of those
questioned in the later poll wanted no new
gun laws.

Next to the ability to deluge Congress with
mail, probably the best thing the leaders of
the gun fraternity had going for them was
the standing of their chief opponent. During
his tenure in the Senate, Dodd had not been
highly regarded by his colleagues. For one
thing, he was something of a loner, and a
rather unpredictable loner at that; for an-
other, he often avolded the hard day-to-day
work on committees, including the one of
which he was chairman (the surest way for
a senator to earn the disrespect of his col-
leagues); and, finally, he had little of the
dogged aggressiveness that is needed to get
any kind of controversial legislation moving
These faults had made Dodd a poor leader
inside the Senate, and as 1967 began the
columnist Drew Pearson was making him
a poor one outside it. By the time the Nine-
tieth Congress convened and Dodd once again
submitted his bill (now numbered S. 1) and
the Administration’s bill (now numbered 8.
1—Amendment 90), Pearson had been accus-
ing Dodd of malfeasance for nearly a year,
and the Senate Select Committee on Stand-
ards and Conduct had been investigating the
charges for several months. Dodd's spon-
sorship of the gun bill was saild to be an
acute embarrassment to the White House,
but the President was known to be per-
sonally fond of him and to value loyalty
above all other political virtues. In any event,
it was too late to get another sponsor, for in
the public mind Dodd’'s name was ineradie-
ably linked with gun legislation. The in-
creasing burden of Dodd’s sponsorship did
little to Increase the hopes of the bill's sup-
porters in the Senate. Nor did they unequiv-
ocally welcome the report by the President's
Crime Commission, released in February,
1967, which strongly recommended registra-
tion of all guns and a federal Sullivan Law
within five years if the states falled to pass
such measures themselves. This confirmed
the gun lobby's worst fears that its “first-
step” theory had been right all along, and
aroused its determined opposition to all
firearms legislation, including the Hruska
bill, which had also been reintroduced. “It’'s
as dangerous politically being for the Hruska
bill as it is being for the President's bill.
These wildeyed types just don't want any bill
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at all,” Senator Birch Bayh, Democrat of
Indiana, who was a member of the subcom-
mittee, remarked. Another reason that hopes
for the enactment of a gun law were fading
was that many of the liberals who had been
flung into Congress on President Johnson's
coattails in 1964 were flung out again in the
off-year elections of 1966, which put the old
coalition of conservative Northern Repub-
licans and Southern Democrats back in con-
trol.

At the beginning of April, 1967, ten thou-
sand members of the Natlonal Rifle Assocla-
tion gathered in the capital for their annual
convention. For the most part, the conven-
tion was an open-and-shut affair—open to
critics of gun-control legislation and shut to
its defenders. Senator Edward Kennedy, who
had begun to take over the leadership of the
forces pushing for a gun law, was one of the
first defenders to find this out. When he
asked for an opportunity to address the gen-
eral assembly of the N.R.A., his request was
refused, on the ground that the meeting had
been cancelled; instead, he was invited to
address a closed session of the seventy-five
man board of directors—an N.R.A. move, the
Times observed, that “showed something less
than robust confidence in its position on gun
control.” Delighted at being given a chance
to prove that the Associlation was more
deeply devoted to the Second Amendment
than to the First, Kennedy made up for the
exclusion of the press from the directors’
meeting by distributing advance coples of his
speech to reporters. After expressing “the
hope that what is sald here will eventually
be communijcated to your membership and
to the public,” Kennedy launched into a
slashing attack on the Assoclation. He cited
“the tragic statistics” of deaths from guns,
which, he sald, “the National Rifle Associa~
tion is fully aware of;"” the support of gun
legislation by just about every responsible
government officlal and law-enforcement
agency; and the people’s demand for it. “And
what has been the response of the National
Rifle Association?” he asked, and answered,
“As the result of your efforts, we in Congress
have been flooded by mall, wires, and tele-
phone calls. All too often these communica-
tions are abusive and irrational. We have
been labelled un-American, Socialistic, and
unconcerned with the true causes of crime.
We have been described as opposed to the
legitimate use of guns for sport and hobby.
At worst, these charges are ridiculous and
cruel, at best they are simply wrong. And in
almost every case it is apparent that nothing
is being done by opponents of gun legislation
to foster understanding, intelligent debate,
and compromise.” Moving on, he described
the Administration’s proposal point by point
to demonstrate that it did none of the things
the N.R.A. had claimed it did. “Now it is up
to you,” he concluded. “Millions of Ameri-
cans want the benefits of [this bill]. If it is
passed, you are the ones who will have to
bear some slight inconvenience to pursue
your hobbies. Is this not a reasonable burden
to bear in the public interest? Is this not the
true meaning of patriotism and love of coun-
try? You are riflemen and pistol shooters and
collectors and competitors and hunters, of
course, But you are citizens first, and if your
fellow-citizens ask you to make these minor
concessions, can you really refuse?”

They could, and they did. While passing on
the briefest précis of Kennedy's appeal to
their members in the following month’s
American Rifleman, they also passed on to
them sixteen pages of articles and editorials
recommending that more “law-abiding citi-
zens” arm themselves, The worst riots in
America since the Clvil War were just getting
under way, and the magazine's principal mes-
sage that month was an appeal to its readers
to take arms against a sea of troublemakers
who were fomenting anarchy. The articles,
preceded by a note stating that they did not
necessarily represent N.R.A. policy, had such
titles as “Is There Any Best Firearm for Home
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Defense?” and “Teaching Women Defensive
Pisto] Shooting,” and the lead-off editorial
observed, “Most of the current crop of firearn:
‘control’ bills . . . are the kind that discour-
age home ownership of protection guns. There
is little indication that their sponsors have
given any thought to the fate of citizens who
may be trapped and beleaguered by howling
mobs and that brush aside police.”

Around three-quarters of the country's
newspapers and magazines, including all the
leading ones, had been pushing for enactment
of strong gun laws for years. (One newspaper,
the Washington Post, did more than push;
during 1966 it ran a hundred and sixty-six
editorials by Alan Barth calling for a firearms
law.) When the May issue of the American
Rifleman came out, other publications re-
acted much as Little Rock's Arkansas Gazette
did:

“The American Rifieman, in the nakedest
sort of appeal to the darkest sort of fears and
prejudices, has selzed upon scattered in-
stances of slum rioting and related disorders
in the hope of reversing the tide of public
opinion that now is strongly in favor of con-
trolling gun sales. . . . It would be harder to
imagine a larger public disservice than this
deliberate yelling of ‘Fire!’ in a theater, espe-
clally when—Ilet us face it—the N.R.A.'s ap-
peals increasingly are directed to an increas-
ingly unstable audience.”

The N.R.A, responded to the charges that
the editorial had called for vigilantism by
issuing a statement that it had merely “posed
an interesting and provocative question” in
pointing out that “the present firearms legis-
lation under consideration in the Congress
could so disarm the law-abiding citizen that
he would be virtually defenseless in any con-
tingency or emergency.” As the Association
may have known, n